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Foreword 


JEFFERSON B. ForpHAM* 


The papers which make up this symposium on legal education 
speak so effectively for themselves that a foreword is all but a use- 
less formalism. Perhaps a small contribution can be made by way 
of providing context for the reader. 

The busy practitioner is, doubtless, not so familiar as are his 
brethren in academic halls with the greatly sharpened interest that 
law teachers have been taking in recent years in the objectives of 
legal education as well as curricula and pedagogy. He may know 
that there have been subject-matter changes; that Administrative 
Law, Federal Taxation and Labor Law, among other subjects, have 
come to the fore in law school offerings. I doubt, however, that 
he is aware that law teachers, the country over, are deeply con- 
cerned with the clarification and restatement of objectives in legal 
education and with the improvement of programs of instruction 
and teaching methods. There is, in fact, a very real preoccupation 
with these matters. 

Well may there be greater interest in the “how” of law teach- 
ing. One of the striking things about instruction in professional 
schools is that the teachers, by and large, have no formal training 
whatever in pedagogy. This is in marked contrast with the prepa- 
ration of people who are engaged in secondary education. A law 
teacher gets his notions of teaching methods from observation of 
his own instructors, from such independent study as he may have 
made of teaching techniques and from experience in the class- 
room. For a long time there was but scant interchange of ideas 
about method and the visiting of a colleague’s classes is still a 
most unconventional procedure. 

The current period of quickened interest in the function, in- 
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structional program and methodology of legal education began 
about ten years ago. Recommendations made at the 1941 meeting 
of the Association of American Law Schools led to the establish- 
ment of a Committee on Aims and Objectives of Legal Education 
and a Committee on Teaching and Examination Methods. I con- 
sider it not inappropriate to say that Ohio State men were very 
active in these developments. Nor did Pearl Harbor arrest or 
seriously retard this trend. It is well known that the call to mili- 
tary and government service practically decimated law faculties 
as well as law school student bodies. Yet the few faculty mem- 
bers who remained somehow found time to devote a great deal 
of thought to the matters upon which the present symposium is 
focused. 

Since the War, despite the temporary complications brought 
on by the huge influx of law students, the development of which 
I have been writing has both spread and intensified. In faculty 
discussions, in Association and other meetings and in the writings 
of the schoolmen and a few practitioners it has been playing a 
very prominent part. Out of it has come the establishment by 
the Association of American Law Schools of the Journal of Legal 
Education, a publication designed to provide the profession, as 
Dean Gavit has put it, “a ready channel for the communication 
of ideas and the reporting of experiments in legal education.” 


Curricular developments in the College of Law of The Ohio 
State University provide an interesting parallel to the more gen- 
eral movement we have just been reviewing. The significant re- 
vision in the program of instruction which was achieved in 1939 
is given appropriate notice in the symposium paper by Professor 
Frank R. Strong, who had served on the 1939 committee. As of 
that time it was an exceptionally advanced effort in the realm of 
curricular planning keyed to identified objectives in legal edu- 
cation. Experience with and reflection upon that program com- 
bined with the géneral ferment in the law-school world to acti- 
vate further organized faculty study of such matters soon after 
the faculty reassembled following the cessation of hostilities. In 
1946 Acting Dean Harry W. Vanneman appointed a curriculum 
committee, headed by Mr. Strong, to examine afresh the educa- 
tional program of the College. In the autumn of 1947 the Com- 
mittee was reconstituted with Professor Robert E. Mathews as 
chairman and Harry W. Vanneman, John E. Hallen, Frank R. 
Strong and Robert L. Wills as the other members. During 1947- 
48 substantial progress was made in clarifying objectives. At the 
end of that period the chairmanship was shifted back to Mr. 
Strong and Roland J. Stanger replaced Mr. Mathews as a mem- 
ber of the committee. It was under the leadership of Mr. Strong 
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that the work of the 1949 curricular revision was carried through 
to completion. I should add that changes in the committee chair- 
manship were caused by the uneven demands of other responsi- 
bilities. 

It seemed highly propitious to the Dean and Faculty that the 
celebration, by the College, of the University’s Seventy-fifth An- 
niversary should come at a time when accomplishment of a major 
curricular revision was imminent. It was accordingly determined 
that the outstanding event in the celebration, scheduled for May 
6 and 7, 1949, should be a conference on legal education. The 
present symposium is made up of the papers delivered at that 
conference and of a discussion by Mr. Strong of the revised cur- 
riculum of the College. 

It is, I think, a fortunate circumstance that we are able to 
present a discussion of the revised curriculum in these pages as 
a companion piece to the very important and exceedingly stimu- 
lating discussion of objectives, programs and methods which took 
place at the conference on legal education. This combination of 
materials should afford the reader an opportunity to test the new 
program of the College of Law against some of the best thought 
of our contemporaries, who have been particularly concerned with 
the subject, as well as against his own individual ideas. He will 
find some interesting differences of view as well as significant 
points of agreement. A notable instance of the latter is the way 
the revised curriculum responds to the insistence in the paper by 
Professor Jones that the study of legislation be stressed. The new 
curriculum definitely rejects the traditional law school preoccu- 
pation with the work of judicial tribunals. It is not sought to give 
the student the impression that the judiciary performs a minor 
réle but the idea, instead, is to give the student from the outset, 
a better-balanced perspective of legal institutions and legal proc- 
esses. It is conceived that the legal system has two great process- 
es, legislative and adjudicative, in the conduct of which legisla- 
tive, judicial and administrative institutions share. The revised 
program allots seven quarter hours in the first year of law study 
to a consideration of the legislative process and of statutory inter- 
pretation. 

One final word. The Survey of the Legal Profession now be- 
ing conducted by the American Bar Association embraces legal 
education within its sweep. It may well be that the data and 
ideas which we gain from the Survey will call for more or less 
extensive re-examination of the new law college program at Ohio 
State. It has not been the view, however, that this possibility 
should cause us to postpone curricular revision. The task of im- 
proving legal education is a continuing one; we should give it 
sustained attention and lose no opportunity to move forward. 








Objectives and Insights In 
University Legal Education* 


Harry WILLMER JONES} 


Or KNowLepcE, SKILLS AND Po.icy-MaKING 

On anniversary occasions, it is conventional practice to lead 
off with a speaker whose assignment it is to describe the major 
occurrences in a’chosen field during the twenty-five, fifty, or one 
hundred year period being commemorated. Who among us has 
not been subjected to ceremonial addresses entitled Twenty-Five 
Years of Oral Surgery, A Decade of Scientific Hotel Management, 
or—as the law reviews would have it — 1849-1949: The Forma- 
tive Century in the Law of Undisclosed Principal? 

Dean Fordham’s letter inviting me to participate in this con- 
ference made it quite clear that I was expected to address my 
remarks to legal education issues of present significance and vi- 
tality and distinctly did not suggest that I start out from 1873, the 
year this great University opened its doors. But it is necessary 
to the presentation of the ideas I want to offer for discussion 
this afternoon that I begin by tracing very briefly what seem to 
me to be the principal lines of development in the philosophy of 
American university legal education. And that, I find, cannot 
be done without at least an opening reference to certain events 
which were taking place at the Harvard Law School three quar- 
ters of a century ago. 

In 1873 Christopher Columbus Langdell was in his third year 
as Dean of the Harvard Law School and devoting his energies 
single-mindedly to the installation of the case method, which was 
and is the distinguishing characteristic of university law training 
in the United States. The enduring quality of Langdell’s accom- 
plishment appears sufficiently from the fact that every proponent 
of a new approach to legal education still finds it unavoidable, 
at the very outset, to explain his proposed new venture either as 
an improvement or extension of the case method or as a revolt 
against it. The status of the case method as a norm in every- 
body’s thinking about legal education was never more dramati- 
cally illustrated than at the 1947 National Law Students Confer- 
ence on Legal Education, when Judge Jerome Frank, the most 
articulate opponent of the university tradition in American legal 
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education, felt it necessary to begin his latest restatement of the 
case for clinical “lawyer schools”! by picking a fight with the 
ghost of Christopher Columbus Langdell. 

To Langdell the aim of university legal education was the com- 
munication to students of scientific knowledge of essential legal 
doctrines.2, His concern was with the theory or science of law 
not with the arts of the practitioner. The great virtue of the case 
method, in the mind of its originator, was that it made possible 
the teaching of basic legal principles from what Langdell thought 
of as their sources, reported judicial decisions. The essential in- 
novations of the case method approach —a more critical attitude 
towards judicial decisions and the use of the Socratic method in 
classroom discussions — were both thought of as necessary to the 
scientific examination of legal principles. Langdell often spoke of 
the vocational objective of turning out better trained lawyers and 
judges, but the training towards which he aspired was theoretical 
training, mastery of a comprehensive system of governing legal 
principles, the essential doctrines of the common law. 


Few case method law teachers of the present generation would 
attempt to justify the method as one suited for the communica- 
tion of anything like an encyclopedic knowledge of fundamental 
legal principles. We have long since abandoned any attempt at 
complete coverage of the theoretical or doctrinal side of the law. 
Our present defence of the case method is essentially a practical 
or vocational one, that the case method forces the law student to 
use legal materials in a manner resembling as closely as manage- 
able the use which practicing lawyers make of the same sources 
in litigation and in office practice. The great virtue we now claim 
for the case method is that it is the study and teaching procedure 
best suited for the development of the “legal mind” — respect for 
facts, abilities at case analysis and synthesis, habitual distrust of 
the undocumented assertion and the easy generalizations. This, 
I suppose, is still a justification of the case method in terms of 
theoretical training, but the emphasis has shifted from communi- 
cation of present knowledge of case law principles to development 
of the ability to extract the governing principle from any group 
of judicial decisions which the law graduate may be required to 
handle in practice or on the bench. 

From this “legal mind” justification of our characteristic case 
method, it is only a short step to an approach to legal education 
which puts the emphasis not on a grounding of students in legal 
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of Legal Education in 1 Law: A Century or Procress 104 (1937). 
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theory but on a schooling of students in the arts and skills of the 
profession. The best statement I have seen of an out-and-out 
“skill” approach to legal education is in the 1944 report of the 
Committee on Curriculum of the Association of American Law 
Schools: “Legal education is in proper essence and purpose a 
training for work as a lawyer, and . . . knowledge of the law is 
only one of many needed lines of training.” My guess is that a 
very substantial majority of the teachers now active in university 
law schools would subscribe to this “professional skills” objective 
as the right emphasis. Certainly the greater part of the re-exami- 
nation of law school curricula and teaching methods since the end 
of World War II has been with the avowed purposes of intensify- 
ing law school training in traditional case law skills and adding 
training in such newer skills as counselling, drafting, and law 
administration.* Progressive bar examiners, in New Jersey and 
elsewhere, have caught the “skill” religion and plan to recast 
their examinations in a pattern which will assign less weight to 
theoretical knowledge and more to the applicant’s performance 
in counselling, drafting and other arts of the profession. 

So far, though in fragmentary and inexact terms, I have traced 
a shift in legal education emphasis from what do students know 
about legal principles to what can students do with legal materi- 
als and in lawyer situations. A third and increasingly important 
school of thought in American university law schools would carry 
this re-examination of existing legal education another step and 
measure its adequacy in terms of a more ultimate aim — the uses 
to which law school graduates are to put their knowledge of 
legal principles and their developed professional skills. The best 
known statement of this third emphasis is in the 1943 article, 
Legal Education and Public Policy® by Professors Lasswell and 
McDougal of the Yale Law School: 

A first indispensable step towards the effective reform 

of legal education is to clarify ultimate aims. We submit 

this basic proposition: if legal education in the contem- 

porary world is adequately to serve the needs of a free 

and productive commonwealth, it must be conscious, effi- 

cient, and systematic training for policy-making. 
The specific proposals which the authors advance as means to- 
wards the accomplishment of their objective have caused just 





31944 Hanpsoox 159, at 160. The Report of the Committee on Curriculum 
is reprinted as The Place of Skills in Legal Education, 45 Cor. L. Rev. 345 
(1945). 

4The best skill-organized curriculum proposal I have seen is set out in 
the 1949 report of the Curriculum Committee of the College of Law, The Ohio 
State University. 
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about as much disagreement in the law schools as attended Lang- 
dell’s pedagogical revolution of 75-odd years ago. I know that I 
found and still find myself worried by the use of the terms “effi- 
cient” and “systematic” as descriptive of any phase of liberal uni- 
versity study. But the new emphasis is a dramatic and useful 
pointing up of the responsibility of university professional schools, 
a reminder that knowledgeable and skillful lawyers are not nec- 
essarily assets of society unless their aptitudes and abilities are 
directed to socially useful ends. 


Shall the emphasis of university legal education be put on 
knowledge of the law, on artistry in the skills of the profession, 
or on wisdom and effectiveness in policy-making? The very pos- 
ing of the question as a choice of mutually inconsistent alterna- 
tives indicates sufficiently its unreality. Certainly there is no 
university law school of any consequence which is exclusively a 
“knowledge” school, a “skill” school, or a “policy-making” school. 
All law schools, and I suspect all individual law teachers, aspire 
to a training which will produce graduates genuinely learned in 
the law, apt in the arts and skills of the profession, and equipped 
to participate in the decisions of policy which constitute an in- 
escapable part of the work of the practicing lawyer. Much of 
the most heated of present legal education controversy on the 
aims of legal education reduces itself, on analysis, to dispute as 
to the extent to which a law teacher should make explicit the 
convictions which underlie his own philosophy of law. But the 
three emphases sketched during the past ten minutes seem to 
me real enough and significant enough to be used as the basis 
for considering the minimum insights which must be communi- 
cated to a law student if he is to be given anything like adequate 
schooling in the knowledge and understanding of legal principles 
and processes, in the use of legal skills, or in the science and art 
of policy-making. 

During the rest of my discussion this afternoon, I shall as- 
sume that there is nothing exclusive about education for knowl- 
edge, education for skills, or education for policy-making. The 
three emphases, we would doubtless all agree, are related phases 
of the training of the complete lawyer. The question of which 
emphasis should be given priority in the planning of law school 
curricula, in the shaping of law school methods, and in the choice 
and assignment of law school faculty members, will be left to 
commentators better qualified and more venturesome than I. 
My point is that there are certain major respects in which exist- 
ing law school training must be held inadequate, whether judged 
in terms of communication of theoretical knowledge, in terms of 
professional skill training, or in terms of conscious training for 
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policy-making. 

The three principal shortcomings in present day university 
legal education are, it seems to me, the following: First, the al- 
most complete failure of the law schools to communicate to law 
students a working awareness of the realities and potentialities 
of the legislative process and of the problems and methods which 
characterize the legislative development of the law; Second, the 
“once over lightly” treatment given in the law schools to consid- 
eration of the legal profession as an institution in the administra- 
tion of justice and to analysis and discussion of the status and 
responsibilities of members of the bar; and Third, the oblique 
and usually hesitant consideration which most law courses give 
to the values which underlie and provide the basic directions of 
growth of our legal system. 

Each of the three insights suggested by this listing of short- 
comings is, I propose to show, essential to a rounded knowledge 
of legal doctrines and processes, essential to professional perform- 
ance in the skills of the profession, and, perhaps above all, essen- 
tial to useful participation by law school graduates in the activi- 
ties which we have come to call lawyer policy-making. 


LEGISLATION IN THE LAW SCHOOLS 


Most of my own work for the past few years has been in the 
field of Legislation; so it is natural enough that I begin with a 
consideration of what needs to be done in the law schools to com- 
municate to law students a sharper understanding of the poten- 
tialities of the legislative process and at least an awareness of 
the problems and methods which characterize the legislative de- 
velopment of the law. No one in this company will take issue 
with the statement that legislation has attained considerably more 
than a position of parity with judge-made law in the American 
legal system. The great legal and social issues of our day are 
and will be decided, one way or the other, by legislative, not by 
judicial action. For, as Chief Justice Stone phrased it, “: . . it 
has become increasingly our habit to look for the formulation of 
legal doctrines suited to new situations not to the courts, as 
through most of the life of the common law, but to the legisla- 
tures, and the primary record of the most important changes in 
the law in our time is to be found in the statute books.’”® 

What is the bearing of this dominance of legislation as a form 
or source of law on the three approaches to legal education brief- 
ly outlined at the outset of my discussion? In terms of education 
for knowledge, we must carry over to the study of legislation the 





6 The Common Law in the United States, 50 Harv. L. Rev. 4, at 12 (1936). 
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fundamental idea, long accepted in the study of judicial decisions, 
that legal doctrines cannot be studied effectively in abstraction 
from the law-making process which developed and shaped them. 
Seventy-five years experience with case-method law teaching has 
convinced us all that common law principles can be grasped only 
on the basis of thorough-going student appreciation of the reali- 
ties of the judicial process. Is it not equally beyond dispute that 
the governing legislative principles which run through every area 
of private and public law can be understood and appraised only 
by law students who have the same deeply-grounded insight into 
the realities of the legislative process? 

If we approach legal education, as I think most of us do, with 
the primary emphasis on the skills of the profession, equal ac- 
count must be taken of the lawyer’s needs in a legislative age. 
The practitioner who aspires to usefulness and distinction in the 
profession must command a variety of what we may call “legis- 
lative skills”, as well as the more conventional case law skills so 
effectively developed by good case method teaching. By “legisla- 
tive skills” I mean more than aptitude in statutory interpretation, 
important as that art is in contemporary law practice. For law- 
yers everywhere are increasingly being called on to take part in 
the drafting of statutes, regulations, and ordinances, in the pres- 
entation of facts and points of view to federal and state legislative 
committees and municipal law-making bodies, and in the rep- 
resentation of clients before legislative investigating committees. 
And, when we consider the arts of counselling, it is evident that 
the lawyer’s prediction, on the basis of which long-range busi- 
ness action is to be taken, is at least as likely to be a forecast of 
probable future lines of legislative development as a prediction 
of the course of future judicial decision. 

The significance in law school training of a thorough ground- 
ing in legislative processes and methods is, or should be, most 
clearly underlined by those who approach legal education with 
the emphasis on policy-making. Legislative action is the charac- 
teristic, and by all odds the most important, form of policy-making 
in a representative democracy. Judicial policy-making — inescap- 
able and important as it is— is at most interstitial and subject to 
being overridden altogether by subsequent legislative action. If 
legal education is, at least in one aspect, “conscious training for 
policy-making”, a first priority must be given to the communica- 
tion to students of a working familiarity with the legislative proc- 
ess and legislative methods by which “policy” is raised from the 
realm of criticism and argument to the status of binding law. 

Effective as present methods and materials are in matters of 
case law, contemporary legal education is grievously behind the 
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times in its handling of legislative realities. The case method, 
even as employed by its most masterful and progressive expo- 
nents, is aimed essentially at an understanding of judicial doc- 
trines and methods and is not at all suited for the presentation 
of legislative materials. American jurisprudence, even —or per- 
haps, particularly — so-called “realist jurisprudence” is concerned 
almost entirely with analysis and interpretation of the judicial 
process. The great names in American jurisprudence are Holmes, 
Cardozo, Llewellyn, and others to whom the problems and prac- 
tices of the judge are the focus of interest and study. Recent law 
school boasts of “increasing attention to legislative problems” are, 
nine times out of ten, founded on little more than a few case 
method courses in which the principal judicial decisions studied 
involve the interpretation of statutes rather than the use of judi- 
cial precedents. And, even there, the emphasis is on what the 
judge does (or what the advocate does) with finished statutory 
sources in particular litigated cases— not on how the statutory 
materials came to be what they are. 


It is particularly disappointing, I think, to find that most of 
the “policy teaching” now going on to some extent at almost 
every law school is 90% policy in theory and almost entirely 
divorced from the practical steps necessary to get the better poli- 
cy where it belongs, on the statute books. How many “policy 
teachers”, at your law school or at mine or even at Yale, follow 
up a stimulating session on abstract policy with such down-to- 
earth assignments or questions as: “What are the most persuasive 
sources of information to use in supporting a better legislative 
rule in this matter before a state legislative committee?”; “Draft 
a statute suitable, for immediate introduction into the state legis- 
lature, which will embody what we have agreed on as the better 
policy.”; “Would the Banking and Currency Committees of the 
House and Senate, on the basis of your study of their work so 
far during the 81st Congress, accept your proposal in its present, 
or in a modified, form?” I have not been following the recently 
published casebooks as closely as I should, but I wonder how 
many extracts from committee hearings, committee reports, de- 
bates, veto messages, law revision commission reports, and other 
legislative sources are to be found in the latest “policy science” 
casebooks. Policy criticism is good. Policy accomplishment is a 
great deal better. And that accor>lishment is a matter of insight 
and hard work in the legislative development of the law. 

I am not suggesting at all that we take as our objective the 
training of large numbers of our graduates for careers as profes- 
sional legislative draftsmen. The jobs are not there, of course, 
although the extent to which law graduates dominate the mem- 
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bership of federal, state, and municipal law-making bodies should 
cause us considerable concern as to the adequacy of our present 
training in statute law-making. My present point is rather that 
the approach of the practical legislative draftsman is uniquely 
instructive in the training of a lawyer for service in the condi- 
tions of contemporary law practice. No teaching approach I know 
of is as well calculated to put the emphasis on creative, construc- 
tive action, rather than on negative criticism of the workman- 
ship of past lawyers, judges, and legislators. Continued work- 
ing through of difficult legislative programs will give the law 
student completely new insight into the realities of statutory 
interpretation and law administration. But, more important even 
than this, it will give him the beginning of a professional appre- 
ciation of all that is involved in translating a bright idea into 
practical and progressive legal action. 


The organization of a substantial number of law courses around 
the principal legislative problems in the fields under study would 
make possible a really effective integration of social science and 
other non-legal materials into the law school program. When I 
was in law school in the immediately pre-New Deal years, this 
effort to broaden the content of legal training by making use 
of the findings of related social science disciplines was usually 
hitched to discussion of the Brandeis Brief in due process litiga- 
tion, a technique of considerably less consequence today under 
the Supreme Court’s present standards of judicial review. But 
legislative problems must be tackled with the aid of all informa- 
tive sources of guidance, and law students experienced in the 
employment of the methods of the legislative draftsman would be 
far less inclined than our students are today to discount non- 
legal materials as window-dressing data of only “fringe” import- 
ance in appraisal and development of the law. 


I hope that it is not too much of a digression from my imme- 
diate point to add that wider use of a teaching approach stress- 
ing the constructive attributes of the legislative process would 
be as good for the law teachers involved, and for the universities 
which employ them, as it would be for the students. In a pro- 
gressive society like our own, the lawyer is, above all, the organi- 
zer of scientific knowledge for practical social ends. Much of the 
scholarly research being conducted on American university cam- 
puses would have great value for the legislative development of 
the law if Iaw school faculty members took the initiative in put- 
ting these research findings into the form necessary for their ef- 
fective presentation to legislative committees and administrative 
policy makers. A law teacher who, in the classroom, regularly 
uses the methods of the legislative draftsman is likely to bring 
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the same approach to bear on his outside activities. No law school 
I know of has yet awakened to the endless opportunities which 
now exist for working collaboration on practical legislative prob- 
lems between the law school and the other schools and faculties 
which make up a great American university. 


Tue LEGAL PROFESSION AS A SUBJECT FOR LAw ScHoo. Stupy 


The second fault I have to find with existing university legal 
education relates to the “once over lightly” treatment given in 
even the best law schools to study of the legal profession as an 
essential institution in the administration of justice and to con- 
sideration of the status, opportunities, and responsibilities of mem- 
bers of the bar. It is fair to say, I think, that our law schools 
give closer study to every other institution of any importance in 
law administration than to the legal profession itself. We classi- 
fy our law schools as “professional” schools, but examination of 
typical law school bulletins discloses this meager record: an occa- 
sional senior elective in the Legal Profession, some attention to 
problems of professional organization and discipline in a third 
year course like Judicial Administration, and here and there, a 
sprinkling of one hour courses in Legal Ethics. And, from all I 
have heard, the approach to the profession and its obligations 
characteristic of the usual law school course in Legal Ethics is 
not very different from the approach followed at Branch Rickey’s 
Florida baseball academy in explaining the new balk rule to 
rookie pitchers from the Tri-State League. 

Whatever the law school’s primary emphasis may be—on 
knowledge, on skills, or on policy-making —a law student’s train- 
ing is incomplete if he leaves law school largely uninformed about 
the traditions, standards, and problems of the profession in which 
he will spend his life. If the criterion is knowledge of legal prin- 
ciples and processes, it is enough to state the known fact that the 
action of lawyers outside the courthouse affects and conditions 
the operation of legal rules fully as much as does the action of 
judges in contested cases. How, for example, can law students 
understand and appraise the existing legal principles governing 
liability for injuries resulting from automobile accidents if the 
focus of law school examination is too narrow to include such in- 
fluencing factors as the availability of adequate legal services for 
persons of modest income, the causes and incidents of ambulance 
chasing, and the percentage of the amount of recovery in personal 
injury litigation typically required as lawyer’s fees? 

Law school skill training is equally unrealistic unless the prac- 
titioner techniques in which students are to be schooled and drilled 
are presented in the full institutional setting of their use. Four 
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years trial and error with a first semester, first year course in 
Legal Method has brought home to me that law students cannot 
be given anything like a “feel” for the arts of written and oral 
advocacy unless they first have an informed understanding of 
the role of the advocate in the administration of justice.’ Skill 
training in counselling and negotiation will hardly be very profit- 
able to students who know how to go through the motions but 
have only hazy ideas concerning the working realities of the 
lawyer-client relationships. 


More effective recognition of the professional character of le- 
gal education is required, particularly, whenever law schools set 
out on the high enterprise of training their students for policy- 
making. For the lawyer is not a policy-maker without portfolio, 
an unattached and wholly independent doer of good deeds. The 
average successful practitioner gets into what we call policy- 
making not as the result of any choice or fondness for power on 
his part but because participation in policy decisions constitutes 
an inherent and inescapable part of his regular professional serv- 
ice for his clients. The lawyer’s policy-making obligations and 
opportunities cannot usefully be examined outside the context of 
the lawyer’s working relationships with his clients, with other 
members of the profession, and with the courts and other agencies 
of government. 

What practical steps can be taken to bring university legal 
education closer to professional realities? In the first semester 
of law study, by separate course or otherwise, we must see to it 
that students develop at least the beginnings of insight concern- 
ing the history and organization of the profession, the function of 
the advocate in the operation of our legal system, the conditions 
and variety of contemporary law practice, and the professional 
considerations underlying existing standards of legal ethics. But 
a more sustained effort is required. Throughout the full three 
years of law study there should be brought into every course, as 
a part of its essential subject matter, at least some descriptive 
and critical discussion of the status and work of the lawyers sig- 
nificantly active in that field of law administration. 

A few familiar examples should be sufficient to clinch my 
present point. How adequate and realistic is a course in Corpora- 
tions in which no analysis is attempted of the work and condi- 
tions of employment of corporation “house counsel” and of regu- 
larly retained outside counsel? Or a course in Labor Law in 
which the unique relationships between labor lawyers and the 





7This point is developed in context in Jones, Notes on the Teaching of 
Legal Method, 1 J. Lzcat Epuc. 13, at 17 (1948). 
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unions they represent are given only passing comment? What is 
more relevant to a professional course in Criminal Law than an 
informed and candid discussion of the recruitment, qualifications, 
and standards of the criminal bar, especially in the great metro- 
politan areas? Nor are these illustrations intended to be exclu- 
sive. A law school course in Administrative Law is incomplete 
without consideration of the kinds of work done by lawyers in 
the federal, state, and municipal legal service and a course in 
Legislation unprofessional unless it takes account of the issues 
suggested by Justice Brandeis’ observation that the lawyer-client 
relationship is governed by different considerations in legislative 
representation than in court litigation. Systematic law school at- 
tention to this professionalizing objective would do a great deal, 
I think, to narrow the known and regretted gap from law school 
to law practice. The interim and final reports of the Survey of 
the Legal Profession® will provide urgently needed materials for 
law school study of the profession and its work. 


So far I have been proposing this increased stress on profes- 
sional standards, relationships, and problems as one designed to 
make the law student a more effective individual member of the 
bar after his graduation. The further point is that this emphasis, 
sustained throughout the three law school years, would give law 
graduates a more vigorous interest in the activities of the organ- 
ized bar. Because of its unique position in American society, 
particularly in political matters, the legal profession is a popular 
target of attack from almost every other element in the national 
community, from social reformers to industrial leaders. Virtual- 
ly all expressions of lay dissatisfaction with “the law” are in reali- 
ty reflections of dissatisfaction with the practices of lawyers.® 

The organized bar, to date, has a record of failure—or, at 
best, of only spotty success —in such of its essential activities as 
the elimination of unsavory practices by a minority of the mem- 
bers of the profession, the establishment of effective public rela- 
tions to counteract certain commonly heard but unjustified com- 
plaints against lawyers, and the development of workable plans 
to meet urgent professional problems, notably the provision of 
adequate legal service for low-income and middle-income groups. 








8 Porter, Surveying the Legal Profession, 32 J. Am. Jup. Soc’y. 134 (1949) 
is an excellent interim report on the objectives of the Survey and its methods 
to date. My colleague, Professor Elliott E. Cheatham, plans to incorporate the 
essential findings of the Survey in a second edition of his thoughtful and 
stimulating CASES AND OTHER MATERIALS ON THE LEGAL PROFESSION (1938). 

9See Smith, Complaints Against Lawyers (February 11, 1949), a memor- 
andum submitted by the Director of the Survey of the Legal Profession to the 
Survey’s Advisory Committee of Laymen. 











1950] OBJECTIVES AND INSIGHTS 15 


A principal lack in the work of the organized bar has, I think, 
been the want of a common, unifying professional tradition, shared 
by all lawyers of all shades of political and economic opinion. An 
intensified law school emphasis on study of the legal profession, 
its work, and its standards might provide the basis for wider and 
more effective participation by recent law school graduates in 
organized bar activities. 


EDUCATION IN LEGAL VALUES 


So far, in discussing the aims of legal education and certain 
insights which seem to me indispensable to the development of 
student knowledge, skill, and policy-making capacity, I have been 
on safe, or at least familiar, ground and have offered my specific 
prescriptions with respectable confidence concerning their neces- 
sity and appropriateness. I proceed now to a consideration of the 
place of values in the education of lawyers with full awareness 
that I am may be getting out beyond my depth. But great issues 
are better mishandled than dodged altogether, and there is no ignor- 
ing the fact that most university legal education is subject to sharp 
criticism for the hesitant and oblique consideration which is given 
to the values which underlie our legal order and control the direc- 
tions of its development. 

In the old textbook and lecture schools, legal rules were pre- 
sented as if they were self-justifying units in a wholly autonomous 
system. The case method brought with it a more critical attitude 
towards judicial decisions, but the critisism and appraisal of exist- 
ing law undertaken in the traditional case method course went 
on almost entirely in terms of doctrinal consistency. Classroom 
discussions of the “soundness” of a casebook decision related, nine- 
teen times out of twenty, to the question whether the holding of 
the case was supported by legal precedent and legal principle. It 
was the rare law teacher who required his students to dig beneath 
the doctrines and concepts of the existing law to uncover the no- 
tions of expediency and judgments of value in which they were 
rooted. 

One necessary corrective to this undue law school preoccupa- 
tion with formal doctrines was furnished by the loose federation 
of jurisprudential freethinkers known as the “legal realists.” In 
almost every aspect — casebook organization, teaching approach, 
law review scholarship — contemporary legal education shows the 
influence of realist insistence on the instrumental character of 
legal rules and the realist warning that the doctrines announced 
in judicial decisions are not to be taken at face value. A law 
student of average perception does not get very far into his first 
semester before we make abundantly clear to him the extent to 
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which judges are beyond doctrinal control, the frequency of the 
situations in which the judge has a choice between alternative 
decisions, either of which can be supported by citation of respec- 
table authority. 

A healthy scepticism towards the letter of the law is, we would 
all agree, a desirable professional attitude. But the “cynical acid” 
of unremitting legal realism is a strong dose for law students, 
particularly in the early stages of their development. But what 
is the net effect on the earnest beginner in the law who sees legal 
principles stripped of their pretensions and cut down to size — 
and nothing else provided in their place as the basis for under- 
standing and prediction? We see in every law school class at 
least a few examples of that regrettable product, the junior grade 
Thurman Arnold,’® to whom all principle is rationalization and 
the most tightly reasoned judicial decision a symbolic conceal- 
ment of discreditable motivations. 

There are many and varied recent manifestations of dissatis- 
faction with the debunking side of legal realism as a complete 
philosophy of law and legal education. Running through the 
writings of the most effective of the legal realists is the continu- 
ing effort to construct a theory of justice on the foundation of 
pragmatic method.’ The same drive to extend the province of 
American jurisprudence beyond scepticism and the study of tech- 
niques appears in the attempts, by McDougal and Lasswell and 
others, to formulate catalogues of “democratic values” for the di- 
rection of legal policy-making.’* In a very different camp, we 
have seen a sharp increase in interest, particularly since the end 
of World War II, in the approach and sanctions of natural law.'® 
Whatever the form in which our inquiry for the reason and sanc- 
tion behind the rule finds expression, most of us, I think, are 
becoming a great deal less defensive and self-conscious than we 
used to be about participating in the age old quest for a right- 
eous law.'4 

The values which underlie our legal order, and fix the ends 
towards which legal rules and methods serve as means, are the 





10 The reference is to the Thurman Arnold of THe Symsots or GOVERNMENT 
(1935) and THe FoLktore or Caprratism (1937), not to the respected procedure 
scholar, ex-Assistant Attorney General and ex-C.C.A. judge of the same name. 

11 The best available discussion of the affirmative side of the work of the 
legal realists is Gatvan, LecaL REALISM AND JUSTICE (1942). 

12 Lasswell and McDougal, supra note 5. 

13 See Wilkin, Natural Law: Its Robust Revival Defies the Positivists, 35 
A.B.A.J. 192 (1949); and Narurat Law Instrrure Proceepincs, Notre Dame 
University (1949). 

14For service to this cause, a medal should have been struck off for Pro- 
fessor Lon Fuller’s Tue Law In Quest OF ItsetF (1942). 
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first concern of university law training. These values are the 
framework of any enduring and realistic knowledge of the law, 
its processes, and its institutions. Skill training is only shadow 
boxing if divorced from the consideration of values, since our law 
is not very often in such a sorry condition that the righteousness 
of a cause is not the best possible thing that can be said for it, 
and, as its founders recognized from the outset, “policy science” 
unguided by clear and constant perception of values is, at best, 
a kind of Dale Carnegie enterprise and, at worst, an education 
for membership in an undemocratic and irresponsible elite corps. 

No course is acceptably taught in a university law school un- 
less the student has at least these questions in front of his mind 
at every stage of analysis and discussion of the specific materials 
and problems with which the course is concerned: What are the 
underlying social values which the law seeks to maintain and 
advance in this field? Are they the right values? Are the means 
now being employed by courts, legislators, and administrative of- 
ficers wisely calculated to advance the ends sought?!® This kind 
of classroom inquiry will, of course, be most difficult of all in 
the fields — one thinks immediately of Property, Family Law, and 
Constitutional Law — which are characterized by the existence 
of conflicting and competing values. But this is the lawyer’s in- 
evitable problem when the legal order, as in the United States 
today, applies to a changing and developing society. 

Current law school concern with the moral content of legal 
education proceeds from an awareness, which the best case meth- 
od teachers have always had, that three years’ preoccupation with 
sources as formal as judicial opinions and statutes can have a 
deadening effect on the moral sensibilities of students. It is dis- 
turbing to see, as I think we all do, that our third year students 
are less alert to issues of justice, and less concerned about them, 
than they were during their first semesters of law study. To 
offset this apparent attribute of formal legal materials, the law 
teacher must be more than a master of ceremonies and must use 
his characteristic Socratic method with all the persistence and 
at least a trace of the genius of Socrates himself. And no reason 
appears why a teacher of law should be more reluctant to record 
himself on an issue of value than he is to express himself as to 
the adequacy of the support for a finding of fact. 

How, then, is the line to be drawn and maintained between 
moral education and propagandist indoctrination? I certainly am 
not rash enough to attempt a teacher’s manual, but a few mini- 





15 Professor Jerome Michael’s statement of ends and means in procedural 
law in the Introduction to his casebook, THE ELEMENTS oF LecaL CONTROVERSY 
(1948) should be required reading for future casebook editors in all fields. 
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mum essentials can be suggested. First, there must be an ever- 
present awareness, on the teacher’s part, that fair and reason- 
able men can differ in their value judgments as well as on other 
issues. The comforting philosophic theory that everybody sub- 
scribes to the same ultimate values has never been very convinc- 
ing to me. Value statements on which all men agree are likely 
to be too general to be of much use in the handling of specific 
legal problems. The second requirement is complete frankness 
and candor in the statement of the teacher’s position on the issue 
of value presented. In the teaching of mature students, it is the 
concealment of value judgments and convictions rather than their 
honest and open statement, which is unworthy of a liberal edu- 
cational tradition. Third—and this is not always observed — 
there must be complete fair play on the teacher’s part in seeing 
to it that his students have available to them the informational 
materials necessary to intelligent support of the other side, the 
side opposed to the teacher’s personal views on the issue of value 
up for discussion. And, finally, every law school should arrive 
at a conscious and long range plan of faculty selection and as- 
signment designed to give a fair hearing before its students to 
every honest and responsible point of view in our society con- 
cerning the nature and source of ultimate legal values. 
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Legal Education: Some Problems of 
Ways and Means* 


W. Writarp Wirtzt 


So much has been said and written recently about the iden- 
tification of a new set of objectives in legal education that it 
seems time to take stock of some of the possible working diffi- 
culties which may lie ahead along this new course we are map- 
ping out for ourselves. 

Professor Jones has, in his paper, incorporated the best that 
has evolved in the deliberations of our Policy Committee (which 
meets only in the pages of the law reviews), adding to previous 
reports three points which will be accepted gratefully as substan- 
tial contributions. I should like now to try to sketch out an 
agenda for the Committee on Ways and Means. 

Our consideration of the grubby details of our job can pro- 
ceed from what would appear to be, if broad enough terms are 
relied upon, substantial agreement about three things. The first 
is that a substantial new content is to be added to the law school 
course of study of ten years ago. This new content is variously 
labelled as “processes,” “skills,” “values,” “policy-making,” “un- 
derstanding,” and “insights.” Perhaps there are basic differences 
suggested by these labels, or perhaps only shadings. For our 
purposes it makes little difference. There is agreement that legal 
education is not to be a’ one-dimensional offering of information- 
al content, and that the bringing out of the second and/or the 
third dimensions is going to require the inclusion of new matter 
in the course of study. It is the fact that more is to be taught, 
regardless of its precise nature, that poses problems of ways and 
means which we may profitably consider. 

Two broad decisions as to method have also been made, at 
least to a degree warranting consideration of some of the smaller 
details to which the Policy Committee has perhaps not given full 
attention. One of these is that we can no longer accept the “case 
method” as providing an exclusive formula for building teaching 
books and preparing daily class presentations. The “problem 
method” has been identified as an improved technique, at least 
for certain courses, and other similar innovations have been rec- 
ommended. There is also rather general agreement that student 
participation in the learning process must be broadened. Read- 





* Remarks of the Seventy-Fifth Anniversary Symposium on Developments 
in Legal Education, The Ohio State University, May 6, 1949. 
+ Professor of Law, Northwestern University School of Law. 
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ing, listening (to us) and talking (to us) is not enough. “Think- 
ing” is not sufficient either, at least in its old sense. There must 
be some degree of learning by seeing and by actual doing. 

Accepting then the proposition that something more than in- 
formation is now to be imparted by a new kind of student par- 
ticipation in a new kind of intellectual activity, what are some 
of the “bugs” which ought to be anticipated in moving this proj- 
ect from the drafting to the operating stage? It will be enough, 
today, if we try just to identify as many of these mechanical 
problems as we can, making no complete attempt to resolve them. 

It will be assumed that the first problems to be considered 
are those which will arise in connection with the revision of the 
law school curricula. Virtually all of the recent proposals for 
a reorientation of the law schools’ endeavors start from an iden- 
tification of the lawyer’s capacities and talents and then proceed 
directly to a proposed reshuffling and refurbishment of the cur- 
riculum. 

Important as this matter of curricular content undoubtedly is, 
it may not be entirely amiss to suggest that false emphasis upon 
it may well prove to be one of the dangers in this renovation 
process. There is a deceptive appearance of logic and good sense 
in the thesis that a listing of the talents requisite to competent 
legal practice constitutes also a listing of what should be included 
in the law school curriculum. 

The most obvious fallacy in such a thesis is of course its fail- 
ure to take account of the impossibility of including in a three- 
year course of study opportunities for the development of all legal 
talents and capacities. Much of this job will have to be done in 
the course of the student’s pre-legal college training. Some of 
the rest of it will have to be done during the period of his post- 
law school interneship, either formal or informal in nature. To 
whatever extent an attempt is made to compensate for the inade- 
quacies in the ayerage student’s pre or post law school experi- 
ence, there will be present the danger that those parts of the job 
which the law school can do best will receive less attention than 
ought to be given them. 

There is a related possibility that the sudden realization of 
lawyer-needs which have not previously been given due atten- 
tion will result automatically in attempts to formulate special, 
separate courses to satisfy those needs. When it was decided, at 
various points during the past thirty years, that law students 
needed exposure to the laws relating to taxation and administra- 
tive law and labor law, courses bearing those titles were added 
to the curriculum. It is a different question whether similar ac- 
tion is to be taken upon the determination that lawyers need a 
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fuller appreciation of the nature of their profession and the obli- 
gations upon it, or a better understanding of the legislative proc- 
ess, or greater facility in oral and written expression. 

If I were asked to identify the essential qualities in a lawyer 
there would be a temptation to reply that they are common sense, 
imagination, and a sense of common, human decency. No one 
would suggest, however, that we offer courses in Horse-Sense, 
or in Imaginative Thought or in Doing Unto Others. Nor is 
the principle necessarily different when we break these qualities 
down into some of their elements or when we describe them 
polysyllabically. It may very well be a mistake, once we have 
isolated certain new things the law student needs, to try to teach 
them apart from some of the traditional informational subject 
matter nuclei. It may prove difficult to explore the second and 
the third dimensions separately and apart from the first. 

Professor Jones has referred to the advisability of setting our 
instruction in a context of “lawyer situations.” Taking, for ex- 
ample, the matter of legal ethics, there is the consideration that 
when a lawyer encounters a problem of ethics it will invariably 
be in connection with his handling of a particular subject mat- 
ter. Is it more effective to arrange a lecture on the iniquities 
of champerty, or to take occasion to consider at various points 
in perhaps every course the justification of counsel’s having 
brought particular cases to the courts? Is there a better way to 
protest against professional bias in favor of the status quo than 
to develop, in the Labor Law course, the nature of the Norris- 
La Guardia Act as a reprimand, by the body politic, of the un- 
conscionable collaboration between bench and bar in the use of 
the injunction? The fullest understanding of the legislative proc- 
ess would seem most likely to develop from adequate treatment 
of the legislative aspects of every field of the law the student 
considers rather than from a study of “a process” as such. 

It is not to be disregarded that students come to the law 
school already used to courses built around a grouping of infor- 
mational content. Perhaps this means that they will seek only 
this particular content in any course offered them in orthodox 
outline and that they will pay no attention to the interlarding. 
The alternative danger is that if a course is presented along en- 
tirely unfamiliar lines, with no familiar type of skeleton discern- 
ible, that they will conclude that there is nothing there at all. 


The recent decision in a number of law schools to include a 
course in Legal Writing brings into focus both the question of 
whether the law school should try to develop all legal talents 
and that of whether those which it does decide to emphasize 
should be the subject of special courses. No one would question 
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the essentiality of effective writing as a lawyer skill. Yet some- 
thing more would appear necessary to establish the wisdom of 
the law schools’ offering courses in composition. Is effective writ- 
ing more important to the lawyer than effective speaking? Are 
we also to include courses in public speaking, and in money and 
banking, and in American history? 

It is no sufficient answer to say that if we don’t give these 
students practice in writing they simply won’t get it. Why not, 
if we find them deficient in this respect, send them over to the 
proper departments in the college and require them to do this 
work there? Or why not give them a law school entrance ex- 
amination in composition, and deny them admission if they fail 
to measure up? There is undeniably a type of thing which we 
alone are in a position to offer, and we have only limited time 
in which to offer it. It is agreed that this is a broader type of 
thing than we have traditionally thought. But the boundaries 
are only being revised, not destroyed. Unless it can be shown 
that we are better writing teachers than our colleagues who are 
trained in that field, our offering courses in writing doesn’t make 
sense, The miasmal prose of most legal documents and the obfus- 
cation of too many leading articles in the law reviews leaves 
obvious room for question as to our superior editorial capacities. 


Reliance is sometimes placed on the argument that it is legal 
writing we are going to teach. Is legal writing essentially differ- 
ent from other writing, or is it only its corruption that has made 
it appear so? Perhaps there are opportunities to so integrate a 
writing course with certain subject matters that no precious time 
is lost and some net gain is realized. The University of Chicago 
faculty reports substantial accomplishment along these lines. Yet 
this has apparently proved an almost herculean task and one 
which most of us will probably be unable to perform. Already 
those schools which are trying out this legal writing idea are 
experiencing great difficulty in getting teaching fellows and fac- 
ulty assistants to take over this arduous job. It may well be one 
of the “bugs” involved here that comparatively few men will be 
willing to devote the required time and energy to the develop- 
ment of subjects which permit no direct contribution to some 
recognized area of the law, as an incident of their pedagogical 
endeavors. I am frank to confess my personal adherence to the 
institution of a Legal Writing course at my own school. Equal 
candor prompts, however, the recognition of the possible reflec- 
tion here of the fallacy that the identification of a legal talent 
in itself warrants the setting up of a new separate course in the 
law school devoted exclusively, or at least primarily, to develop- 
ing that talent. 


Sacre nth SB i a kT a ss eeepc a a 





piabaer nantes 
aac eiatie 


er Rea RONG ie wah aaa ala 


His 


‘pret Saba Cara ene 


K 
| 











1950] WAYS AND MEANS 23 

None of what has been said will be properly interpreted as 
calling into question the desirability of integrating the law school 
curriculum with the conclusions which may be reached as to 
what are the capacities of the good lawyer. All who are familiar 
with the recent report of the Curriculum Committee of the Col- 
lege of Law here at The Ohio State University must be impressed 
with the job which has been done of preparing a chart of spe- 
cific obligations, so that the instructors handling certain specified 
courses are charged with emphasizing matters which it has be- 
come the general habit for everyone to leave up to someone else. 
This report represents the most significant advance I have seen 
in this whole field, leaving me entirely willing to accept the ob- 
vious judgment of our Pennsylvania Railroad engineer last night 
that it was coal he was carrying, with Newcastle the point of 
consignment. This report, along with one or two others appear- 
ing in the past three years, makes it clear that it is possible to 
assume that not all law school faculty members consider them- 
selves as the holders of vested interests in courses whose metes 
and bounds are sacrosanct. 


Yet it may still be questioned, in general, whether the imple- 
mentation of the various proposals for reorienting legal education 
are properly considered primarily a matter of curricular revision 
or properly made the subject of the exclusive jurisdiction of fac- 
ulty committees charged with responsibility only for developing a 
line-up of law school courses. The problem is obviously broader 
than that, and the attempts to meet it by curricular manipulation 
are likely to be self-defeating. Part of the answer would seem to 
lie in requiring the student to fill in some of his gaps by work out- 
side of the law school. Part of it may well be the development 
of programs of post-graduate education, sponsored perhaps by lo- 
cal bar committees with a nearby law school faculty helping out 
where it can. If the best way to emphasize the legislative proc- 
ess, or the adjudicative process, is by a change in the way a 
number of courses are presented, then it will be a mistake to 
include a new course in the curriculum just because the com- 
mittee in charge happens to have authority to recommend new 
courses but none to change the habits of individual instructors. 
That there has been a dietary deficiency here is relatively obvi- 
ous, but it is not entirely clear whether the need is for new foods 
or, rather, for fresher vegetables instead of the canned variety. 
Perhaps our problem is that of continuing to serve bread, but 
with the wheat germ restored. 


Let’s assume, now, that we have, after due consideration of 
all the factors involved, decided upon certain second and third di- 
mensional additions to our course of study. There is to be a new 
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course in Legal Writing, and another, despite the objections of 
some, in Legislation; particular emphasis is to be placed in cer- 
tain of the traditional courses upon the broader obligations of the 
legal profession, and in some of the others a substantial amount 
of time is to be devoted to training in specified skills and to a 
consideration of certain “value” standards. Our next job will be 
to see to it that what is already something of an anomaly in our 
system does not become, as we seek to establish a new set of 
pedagogical emphases, a destroying weakness. I refer to our ex- 
amination system. 

It is a fair guess that the written examinations we have been 
giving have, more than anything else, resulted in a student em- 
phasis on informational content which in theory we have for some 
time protested. There can be no question, moreover, but that the 
nature of almost all state bar examinations has not only made 
this emphasis on the part of the students virtually inevitable, but 
has to some extent made our own instructional efforts a continu- 
al compromise between what we think we ought to teach and 
what we know our students have to have to “pass the bar.” 

This problem is manifestly going to be worsened if we decide 
now upon a greater emphasis on such things as values, insights, 
processes and skills. It is obviously easier to examine a student 
on his superficial mastery of a body of information than it is up- 
on his development of facileness and upon his real understand- 
ing of certain values, ethical standards, and processes. Yet if our 
examinations, and the bar examiners’, fail to make a display of 
such facileness and understanding a condition of passing a course 
we may as well recognize that our efforts in these directions will 
have virtually no effect upon the lower ninety percent of our 
students. This is the point at which we have to decide whether 
what we are proposing is rugged training in these new qualities, 
or only an exposure to them which will benefit almost exclusive- 
ly those superior students who need it least, if at all. Are we 
willing to say to Mr. Mediocrity after we have read his paper in 
Contracts, or at the end of his three years: “Yes, you know the 
cases and the rules well enough to pass the bar exam and to 
practice law, but your paper makes it plain that you have no 
sense of professional obligation, that your sense of values is still 
at a high school level and that any document you draft will be 
more likely than not to end up in litigation; therefore, we are 
failing you?” Unless the answer to this question is “yes”, we 
had better proceed in this matter recognizing that our effective- 
ness will remain at approximately a missionary level. 


Yet even if the answer to this question is not “yes”, and that 
is probably the case, there are obviously some things we can do 
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to fit even our anachronistic examination system to the new de- 
mands. One or two questions on each examination can be plain- 
ly phrased to evoke value judgments. We can require the sub- 
mission of written work which will reveal at least the extreme 
cases of ineptitude in the skills of persuasion and expression. 
Some form of oral examination can be devised to determine quali- 
ties and capacities no written examination will ever reveal. Re- 
cent experience in Pennsylvania and New Jersey indicates that 
the bar examiner’s attitude is not invariably adamantine, and that 
these boards may be expected to go somewhat beyond the test- 
ing of the applicant’s ability to memorize black letter type. Last 
year’s Iowa bar examination is reported to have included three 
exercises in statutory draftsmanship. 

The answers here are far from clear, but the problem is ob- 
vious. This new emphasis and these new courses are going to be 
only gestures unless we gear our examination system in with the 
purpose we seek to accomplish by it. Unless we express the 
courage of our new convictions to the extent of “testing” in this 
area as rigorously as we do in the informational area, Mr. M. 
is not going to pay much attention to our inspirational efforts. 
Should we find ourselves tempted to dismiss this problem on the 
ground that the examination system doesn’t make sense; anyway, 
let’s be honest enough to recognize that such an attitude is only 
rationalization so long as we go on using this system to cover 
most of what we teach. If this year’s examination in what is 
offered as a “three-dimensional” course is confined to problems 
in case analysis, it is case analysis and not legal institutions or 
the adjudicative process or legal ethics in which most of next 
year’s students in that course will prepare themselves. 


Turning now to the matter of teaching materials, let’s recog- 
nize that we will only be fooling ourselves so long as we try 
to teach a three-dimensional course from an old one-dimensional 
case book. Most of us lack the forensic art of persuading stu- 
dents that something is important even though there is nothing 
whatsoever about it in the book. The common assumption is, of 
course, that all printing presses are set up on the slopes of Mt. 
Sinai, and that the true doctrine is dispersed only through this 
medium. A good many students are possessed of better visual 
than auditory perceptiveness, and it is in any event “the book” 
which is reviewed as the semester goes on. Most student notes 
on the classroom discussions are poor and it is only in the rare 
case that our extempores are effectively designed to make a last- 
ing impression. 

The more important point here, however, is that unless we 
go through the painstaking, stimulating process of working up 








26 OHIO STATE LAW JOURNAL [Vol. 11 


new sets of materials, we are never really going to develop any- 
thing more than relatively ineffective collections of class-room 
footnotes reflecting the general, but only the general, orientation 
we have in mind. Our own experience at Northwestern with 
what seems to us the very worthwhile attempt to integrate groups 
of related courses has thus far been disappointing because of the 
seeming impossibility of working up the new materials which the 
program envisages and requires for its full implementation. There 
is the further consideration that no amount of broad thinking by 
the policy committee or by the local curriculum committees is 
going to prove the feasibility or practicability of a new or a 
substantially revised course. Nor will that test be properly made 
by trying the new course out if materials prepared for a differ- 
ent course are used. The only process for making that determi- 
nation is the process, involving preferably the participation of 
several people, which is gone through when there is the challenge 
of actually building the materials for a new course. 


It is perhaps worth noting, too, that these innovations prob- 
ably have as one of their necessary consequences a substantial 
diminution in the present practice of wide usage of one or two 
casebooks in each field. It may be assumed that a given book 


will be relatively satisfactory for use wherever the course in Torts 
is taught so long as it is the rules of Torts, the informational 
content, which is stressed. But in the Ohio Committee’s report, 
the Torts course is to be the one in which an insight into Legal 
Institutions is to be provided, the objective being “to afford an 
awareness of the institutional pattern of legal systems; to impart 
a grasp of law’s basic institutions in their evolutional context; 
to instil an appreciation of law as a learned profession and of its 
basic traditions.” It is a fair assumption that whoever teaches 
a Torts course specially designed to emphasize the growth and 
significance of legal institutions will have to prepare a special 
set of teaching materials. Now suppose it is decided at the Uni- 
versity of Cincinnati that there should be special emphasis upon 
Legal Institutions, but that it should be in the Contracts Course; 
and then at Western Reserve the decision is to do this job in the 
Procedure course, and to use the Torts course as the place to 
develop what the Ohio State Committee identifies (in connection 
with another course) as insight into Legal Method, rather than 
Legal Institutions. The decision in each case will probably re- 
flect primarily the interests and capacities of particular members 
of these faculties who will be teaching these courses. Yet it 
would seem clear that different materials would have to be used 
for each of these courses at each of the three schools. It is too 
obvious to justify belaboring it that the payment of anything 
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more than lip service to these principles of enriching our courses 
of study is going to require that a lot more time be spent on the 
preparation of specialized, and perhaps localized, teaching mater- 
ials. 

There is at least some justification for suggesting that it should 
be adopted as a working rule that no faculty member will be ex- 
pected to teach one of these vitamin-added courses unless he is 
given a full semester, free of other teaching duties, to prepare spec- 
ial materials, with a full-time secretary to assist him in the neces- 
sary paper work. It will only kill these plans, full of merit as they 
are, if an attempt is made to carry them out before arrangements 
are made which will permit something more than improvisation 
in the preparation of teaching materials. We are notoriously iden- 
tified as a group of dreamers. This is at least in part because aca- 
demic administration fails to take account of the practical neces- 
sities which are essential to the making of dreams into realities. 
A corporation will put a scientist with a promising formula off in 
his laboratory for years just in the hope that he may be able to 
prove out his hypothesis. The ideas teachers have must be devel- 
oped in their spare time, most of which will have to go to the han- 
dling of details which would, under any business-like system, be 
handled for them. 

Just a brief word about the use of the “problem method,” ap- 
parently already widely accepted as part of this evolution in law 
school teaching methods. The assumption is apparently being made 
rather generally that some courses rather than others should be 
problem courses. “In the third year,” the Ohio State Committee 
reports, “the student should be ready for training in solving legal 
problems.” It is then proposed that the third year courses should 
be presented on the problem-method basis. I wonder whether there 
isn’t justification for thinking rather of certain parts of various, 
possibly even all, courses as being perhaps benefited from at least 
experimental use of these problems. Most courses would seem 
likely to include certain portions where straight textual treatment 
would prove most economical and effective, others where a tradi- 
tional pattern of appellate court opinions would best serve the 
pedagogical purpose, and then still others where a set of “prob- 
lems” would be most stimulating. It may well be a mistake to 
develop our thinking about this new technique in terms of apply- 
ing it either as an exclusive technique in a particular course, or 
not, in that course, at all. 

Finally, in what is at most only an illustrative listing of the 
problems this new approach presents, is the question of whether 
the type of course now contemplated can be effectively presented 
to classes as large as those now characteristic of most law schools. 
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A good many of us think we have been trying to teach something 
more than straight informational subject matter for some time now. 
Perhaps there is something beyond rationalization in the feeling 
that one of the difficulties in doing so has proved to be the im- 
possibility of broadcasting on 150 or 200 wave lengths at the same 
time. 

The “socratic” technique which is the hallmark of the law 
teacher had its identified origin in the conversations the philosopher 
held with his students as he sat with them at the foot of one of the 
arches or in the gardens in Athens. Those groups were small; 
Plato’s dialogues reflect the conversations of a group of intimates. 
Most of them had similar interests and probably substantial equal 
intellectual capacity and background for these discussions. The 
circumstances were such that it may be assumed that all followed 
the discussion closely, each being free to break in if the point being 
made started to float out of the realm of his comprehension. There 
are few today who would quarrel about the efficacy, under those 
conditions, of the teacher’s asking questions instead of “laying out” 
the information he thinks he has. 

We have all sat in large law school classrooms where for at 
least a few minutes a master teacher carried a small host of students 
along with him in brilliant and illuminating “socratic” discourse 
which stimulated even the thinking of those who did not partici- 
pate vocally in the conversation. But invariably then, and before 
long, the questioning shifted to someone less prepared for it than 
most of the others, or perhaps to someone else so much better 
prepared that few could adequately comprehend what followed. 
Most of the listeners’ thinking stopped, and they settled back to 
await the master’s denouement. If, in the full exercise of his 
technique, he disappointed them, a few would make a note to 
get the answer someplace else, perhaps in their own subsequent 
thinking; but in most notebeoks a blank line or two would be 
left, never to be filled in. 

It is not, I think, an exaggeration to suggest that the majority 
of students in our classrooms today find real stimulation in probably 
no more than 25% of the discussion in the classroom. The rest of 
it is with fellow students whose capacities are either so much 
greater or so much less that the teacher’s talk with those others 
misses the broader mark. It takes better admissions policies than 
most law schools have developed to provide a sufficiently homo- 
geneous group that discussions with any one of the 200 students 
will be very meaningful to most of the others. The theoretical al- 
ternative of finding teachers who can, with infinitely delicate per- 
ception, keep the discussion at that level where the largest num- 
ber will at all times gain the most from it, is not a very real one — 
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except as Plato attributed reality to ideals which exist only as 
philosophical concepts. 

This problem is acute enough when it is solely or primarily in- 
formation we are seeking to impart or to develop as a nucleus for 
independent student thinking. It becomes infinitely harder as we 
start, or intensify, an exploration of values or an attempt at incul- 
cating skills. The differences between each of 200 men in their 
standards of values and in their facileness are undoubtedly far 
greater than the differences in their background and capacities for 
digesting information. I doubt very much whether either values or 
skills can be learned except by full-time participation by every 
student in the instructional process. Values are intimate, delicate 
things and not something which can be passed from teacher to 
student in wholesale fashion. I think I can at least make a student 
see some justification for the values I think I hold if I have an 
opportunity to learn what standards he already thinks he has. 
Without that knowledge I expect only to ingrain his predilections 
more deeply by expressing a seemingly different point of view, 
never realizing the need for pointing out the little arch which could 
so easily bridge the seeming chasm between us. As for skills, there 
seems little question but that, even recognizing Professor Cavers’ 
wise distinction between skills and skillfulness, they must be learned 
by doing, and not by watching or listening. 

To whatever extent there may be substance in this suggestion 
that the size of the class units affects the effectiveness of our teach- 
ing, it means that the implementation of these new plans will neces- 
sitate some changes in our present concepts of a workable faculty- 
student ratio. Using round figures, and loose descriptive terms, a 
limit of 50 to 75 students in the “informational” course taught pri- 
marily on the casebook method would seem to me essential, with no 
more than 30 or 40 students in the courses where a problem-method 
approach will be followed to a substantial degree, and perhaps only 
15 or 20 students in those courses (such as Legal Writing) where 
a substantial degree of actual practice or doing is required. This 
means, if my arithmetic is correct, a ratio of one faculty member to 
about 20 students, or one to 25 or 30 if it can be assumed that some 
increase could be made in what is today generally considered a 
normal teaching “load” for an instructor. It is to be noted that the 
Law School Association last year declined to set a maximum ratio 
of 50 students to one faculty member, so that the accepted ratio 
remains today a forbidding 100 to one. Long live the law school 
factories, with their assembly lines! 

There is time here only to note very briefly the possible ways 
of meeting this smaller teaching unit problem. One is to increase 
the size of the law school faculties. The economics of such a sugges- 
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tion are not so formidable as they seem if special consideration is 
given the possibilities of an expanded use of teaching-fellows and 
part-time teachers from the local bar. There is also the possibility 
of restricting our curricula very largely to required courses. Final- 
ly, there is the possibility of our developing admissions programs 
which wiil reduce substantially the present wastage in faculty and 
student man hours and years which results in every case in which 
a man is failed. 

If it be suggested that any program of reducing student-faculty 
ratios is impractical in that it disregards established university ad- 
ministration attitudes, this simply illustrates again how broadly this 
whole problem must be approached. The medical schools have 
managed, some way, to correct these attitudes. What a job we 
could do if we could persuade the powers that be to invest as much 
in each law student as they do in each medical student! Is there a 
basic difference? Or is it only that the world’s social needs are so 
much less tangible than people’s demands for physiological minis- 
tration? Is the obligation of the university to society in the various 
fields measured by the spectacular and tangible quality of the re- 
search feats which can be performed by the different faculty units? 


If the trouble with these questions is that they ignore the 
crasser facts of university administration, involving institutional 
survival, then let’s move down a level and talk plain dollars and 
cents. The support of private institutions undoubtedly comes in 
large measure from the alumni of the graduate schools, with the 
law school graduates bearing substantially more than their pro 
rata share. If the records should reveal this assumption as false, 
the fact remains that it could be made to be true, for on an ability- 
to-contribute basis the lawyers stand high. Is it not a reasonable 
assumption that a law student who graduates from a school where 
he was treated as an individual will be infinitely more anxious to 
make a tangible contribution to the maintenance of that institution 
than will one who was never permitted to emerge from the anony- 
mous status of a seat number? There are reasonable grounds for 
believing that it would take no more than ten years to amortize 
fully the added expense of allocating 5% of a law school faculty 
member’s time to each of 20 students instead of 2% to each of 50 
or 1% to each of 100. That there are parallel considerations in the 
case of state supported universities may be adequately suggested 
by simply noting the fact that the majority of state legislators, in- 
cluding the membership of the educational and appropriation com- 
mittees, are law school graduates. 

This is unpleasant talk. But the unpleasant fact is that all of 
our planning for a fuller and richer system of legal education is 
likely to prove sterile unless we can in some way arrange for the 





= 203, 1 
Bueno, 


st ea tea eis 





1950] WAYS AND MEANS 31 


individualization of the student-teacher relationship which it de- 
mands. It must be part of this project to enlist the necessary sup- 
port of those charged with administrative responsibility, either 
upon the basis of the interests of society in this project or upon the 
basis of a narrower conception of the interests of the university. 

These have been random remarks, and too much in the nature 
of a cataloguing of the obvious. Perhaps it is a mistake to emphasize 
and possibly even exaggerate the mechanical difficulties of effect- 
uating programs of revised pedagogy which hold so much of promise 
as do those now at the blue print stage in many of the country’s law 
schools. It would be perhaps the more realistic approach to recog- 
nize that they cannot be expected to materialize in their projected 
form, but that substantial gains will be realized from thinking our 
job through more clearly and in our reaching even for what we can- 
not grasp. 

There is at the same time no good reason for ignoring the de- 
mands which our architectual accomplishments place upon us now 
as carpenters and plumbers. There is a great deal we can do, re- 
gardless of difficulties and even restrictions, if we recognize our 
purpose as being not to revise curricula and rewrite “course-books,” 
but to increase the stature of the men and women who come to us 
as students, to treat them as individuals rather than as receptacles. 
How pleasant it will be if, in this process, we discover that the 
teacher, too, grows more in the role of counsellor to friends than in 
that of oracle to audience, 








A Practicing Lawyer Looks 
at Legal Education* 


Ciarence D. LayLinj 


After a man has been liberated a vinculo matrimonii, propriety 
forbids him to look at his former spouse with an eye too admiring 
or to comment upon her shortcomings too freely. By the way, if 
any of you here are not trained in the law, that means that I was 
divorced from the lady by a decree which became final about 12 
years ago. Such a person must speak discreetly who would com- 
ment upon the character or present appearance of an old love. If 
someone else has provided her with a new hat, or a new fur coat, 
he perhaps had better not publish his views of such habiliments 
whether they appeal to his taste or not. 

Nevertheless, this appears to be my assigned task. So with a 
bow of apology to my former colleagues and to whom else it may 
concern, I am going to take the plunge. As a further premise to 
what I am about to say let me remark that everything that I have 
set down in this manuscript of mine has been said this afternoon. 
All I can do is to say it rather feebly in my own way. 

I suppose legal education is not alone in its continuing search 
for objectives and methods. I seem to have heard, or read, some- 
where that all educators, whether engaged in general or vocational 
instruction, have been, and doubtless always will be engaged in 
this same quest. And I venture to say that if that were not so they 
had better shut up shop. Yet I am inclined to agree with Professor 
Wirtz that in an inclusive sense legal education has but a single 
objective. Let me put that rather in my own words than in any 
words that were used this afternoon: I would say the objective is 
to turn out men (and women) prepared to become good lawyers. 
I say “to become,” because I have always felt, perhaps wrongly, 
that good lawyers do not emerge complete from the law school, or 
the bar examinations. They don’t spring full-panoplied from the 
brow of Jove as Minerva was said to have done. Of course here we 
raise the question of internship which was discussed this afternoon. 
I do not want to enter into that discussion, but my general at- 
titude will, perhaps, reveal itself as I go along. I should say that 
the total educational process that precedes formal entry into the 
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legal profession is to the profession itself as the period of gestation 
is to life itself, and that the function of legal education and what 
precedes can be accurately characterized as that of development 
rather than that of tutelage. 

Nevertheless, as the human embryo develops all the physical 
potentialities of the child, so education from the point of view that 
I am discussing the subject should develop the mental potentialities 
of the man; and professional education, in particular, has the func- 
tion of developing those special potentialities—and here I come 
to internship — which, when exercised and matured in the actual 
practice, will furnish the kind of product that society has a right 
to expect of the legal profession. So in that sense we are not so much 
concerned, perhaps never have been, with a new objective of legal 
education as we are with new ideas as to the characteristics of 
a good lawyer. For that is what we are after. That may be but 
another way of saying that we are searching not for an objective 
but rather for objectives, a plural concept. 

I am obliged to agree, of course, as we all are, with Professor 
Jones when he says that we have long since given up the idea that 
the attainment of an encyclopedic knowledge of the law is some- 
thing to be expected of the law school graduate, or of the law 
school faculty, or of the Supreme Court, or of anybody so far as 
that is concerned, notwithstanding the alleged usefulness of the 
maxim that ignorance of the law excuses no one. I see no particu- 
lar shift, from the point of view from which I am speaking, from 
the recognition of the fact that the so-called “legal mind,” or the 
ability to reason and think legally, is about all that can be claimed 
for the case method of instruction, or any other method, if you 
please, so far as student mastery of the law, as it is, may be con- 
cerned. However, I would like to put the case for what has been 
called this afternoon “case-law skills” or “legal skills,” a little more 
broadly than I understood it to be put. I should say that the case 
method or any other good method of instruction in law is something 
that is devised — and I think the case method is well devised — to 
develop an awareness of the existence of the legal problem and 
the approach to a solution. It is not essential, as I see it, that even 
a good practicing lawyer should know the answer to his clients’ 
every predicament; but he should know what kind of a predicament 
it is. He should have a first impression about the legal rules which 
govern; and he should know how to go about it to verify or correct 
that impression and advise his client as to what his rights, his duties, 
his liabilities, and all the rest of the catalogue may be. It is be- 
cause I believe that is the most important thing the law school can 
do for its graduates that I look with favor upon the development 
of teaching materials which I have observed as taking place since 
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I quit trying to teach. I refer to something that can be summed up 
in the change of the title of most books that are published from, 
for example, “Cases on Equity” to “Cases and Materials on” — well 
I wouldn’t call it Equity —it would be something else now — but 
cases and materials on something. I have seen some of these books, 
some of them in print and some of them for special use in mimeo- 
graphed form, and I have been impressed. I must say some of the 
materials didn’t impress me so much but the idea did. Yet these 
newer books do little more than the instructor, using the older 
type under the case method, was wont to do by changing the facts 
and assuming absurd premises in order to get his students to dis- 
cuss and think about the topic under consideration. 

I agree, too, with the point which was greatly emphasized this 
afternoon, that the law schools would do well to lay stress upon 
legislation. I do have the same kind of doubt I believe Professor 
Wirtz expressed as to whether or not it is necessary in the law 
school, or as a part of the law school task, to deal with how statutes 
are made. I’ve had some practical experience, in fact a good deal, 
on the side of statute law and legislation. I think it is true that too 
many practicing lawyers, whether as a result of training in the case 
method or not, don’t really believe in statutes in the sense that, 
unless they can find a case construing a particular statute, they 
are skeptical, it seems, of its very existence. They seem to have 
about the same attitude toward a statute that a patent lawyer is 
said to have toward a patent, namely, that it is no good until it 
has been adjudicated —a statement which by the way is becom- 
ing truer every day. 

Yet there is something to be said for that attitude of mind on 
the part of the practicing lawyer, if it does exist. For actually a 
statute, even the Constitution of the United States, is living law 
only to the extent and with the meaning that the courts give effect 
to it. I believe Chief Justice Hughes said something like that about 
the constitution. I recall in this connection a part of an opinion by 
Judge Shauck, who was referred to this afternoon. When the legis- 
lature had committed a terrific blunder by repealing all the statute 
law in effect on the subject through a legislative accident, Judge 
Shauch said, for the Court, that the question is not, “What did the 
legislature mean by what it said,” but “What does what it said 
mean.” That view, apparently, isn’t shared today by some courts, 
who seem to take a statute as a point of departure, as it were, to 
exercise some attributes that have been called predilections, but 
I submit that Judge Shauck was right. So in a sense, the lawyer 
may be justified in his skepticism about a new statute. At any rate, 
the legislature may propose, but the courts dispose. The courts are 
still interpreters, if you please; they are still the lawmakers or law- 
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finders, whichever expression you prefer, even after the legislature 
has acted. Again, laying to one side a considerable mass of frame- 
work, mechanical statutes and coming to statutes that really change 
fundamental principles, isn’t it true that the function of the statute 
is not to make but to amend or change law, the so-called un- 
written law? If that be true, then for an adequate understanding 
of the function of statute law and of legislation, apart from taxa- 
tion, appropriations and the like, the common law background 
would seem to be essential. 

Now back in the dark ages when I was trying to teach at this 
law school we didn’t — of course we could not — ignore statutes. 
We all gave due attention, particularly, to the Ohio statutes be- 
cause this is an Ohio law school. As we encountered those statutes 
in developing the law of a particular course we had to consider 
them if we were going to do justice to the subject matter. We didn’t 
give attention to comparative legislation, nor to what was called 
this afternoon, and quite accurately, the legislative process. Of 
course there were some courses such as Negotiable Instruments, 
Sales, Administrative Law and Conflicts of Law, wherein a smatter- 
ing of attention to comparative statutory law was involved. But 
we never looked at legislation or the legislative process as an ab- 
stract subject, apart from some so-called branch of the law. Hence 
I am very much interested in the experiments which are being 
made or proposed in the direction of emphasizing legislation and 
the legislative process as such. Those efforts have my sympathy 
and yet I have some queStions to raise, as some were raised this 
afternoon. 

First, and here I am repeating something that has been said 
four or five times but I think it deserves repetition, the tool of the 
draftsman of a statute is the English language; and an ordinary 
proficiency in expository writing is even more essential in the case 
of the legislative draftsman than it is in the case of the draftsman 
of a will or trust instrument, a deed or a contract. For there are no 
statutes in the form books, unless the draftsman is copying the 
statute from some other state, which, of course, can be done with 
scissors and paste. Now I have sad memories of the English of 
many examination papers which I had to read. Bar examiners tell 
me there is not too much improvement. By the way, at the table 
this evening, one of our guests made the point that it is getting 
increasingly difficult in all branches of higher education, so far as 
they come under his observation, to get students to assimilate ideas 
through the eye by reading. They have been conditioned so long 
by the radio to an auditory approach to things that they don’t know 
how to read. That may have something to do with this language 
deficiency that seems to me to be so deplorable. Laying aside for 
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a moment the question raised this afternoon, as to whether or not 
the student who has a language deficiency and can’t write a decent 
paragraph should be admitted to a law school at all, I still question 
whether it is the business of the law school to teach English, either 
in a course in legislation or in a course in the drafting of legal in- 
struments. Now please do not misunderstand me. I am all for the 
courses in legal drafting, including courses in drafting proposed 
legislation, but I think we ought to have a little better raw ma- 
terial to work on in that respect than some with which I have 
come in contact. 

Perhaps the preliminary question as to whether or not you 
ought to let such a person into law school at all is not so easy to 
lay aside; here comes another like unto it. I am speaking now 
about the legislative process: Should a student who doesn’t know, 
if you please, how a legislative body works be admitted to a law 
school? And the correlative of that question is this: Is it the 
business of the law schools to teach what used to be called “civil 
government” and now rejoices in the appellation, “political science?” 
I put that question the other day when I knew I was going to have 
to do this —I put that question to a veteran professor of political 
science. And I got this answer: “By all means let the law schools 
teach the legislative function, the legislative process, and particular- 
ly the administrative functions and processes. While we do cover 
the ground in our courses in the liberal arts college”— now watch 
this — “our students lack the maturity and background to assimilate 
what the law student should acquire.” That set me back, as it were, 
on my heels. And it, of course, raises many questions about liberal 
education. We used to begin the study of civil government in high 
school, but apparently now you are not mature enough to under- 
stand it until you are a graduate of some college. It rather shocks 
me, my friends, that it should be true — yet I am sure this gentle- 
man knows what he is talking about — that boys and girls can come 
to that stage of maturity in this country without knowing the 
framework of the government of the United States and its several 
states. If that is so, then there is certainly a need for developing 
somewhere in the law school curricula some emphasis, not only 
upon legislation as such, but also upon how laws are made. 

When I approach the question of methods I begin — like Pro- 
fessor Wirtz, to have a little trouble. I should think something 
could be gained by studying comparative legislation in each field 
of substantive law, although here we are again introducing more 
material into a course where already, the professor would tell you, 
he doesn’t have the time to cover the subject matter as it now is. 
Administration seems to me to be an exceedingly difficult subject 
within which to organize a course that is anything more than a 
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specialized course in constitutional law. I say that on the basis 
of very brief, somewhat unsatisfactory experience with what others 
probably know how to handle. Yet in practice administrative pro- 
cedure bulks very large indeed in the modern lawyer’s time. Now 
just how to provide practice in the skills involved here — indeed 
just what those skills are — are questions which trouble me. Leg- 
islative drafting, I should think, would best be handled in a seminar 
course, or at least a small class, where the “learn by doing” methods 
to which reference was made this afternoon can be applied. For 
example, let the group sit as a legislative committee, with selected 
individuals appearing as proponents and opponents of a bill drafted 
by the proponents, and let the members of the committee be re- 
quired to offer amendments to the bill and defend them. Some such 
modus operandi as that would be “learning by doing.” 


And now I get to the stage of policy, by using legislation all 
the way through on which to base this discussion, as I think was 
done to a considerable extent this afternoon. As to the teaching 
of legislative policies, as such, I have even greater difficulties. It 
has been my practical experience in the field of legislation that 
legislative policies very seldom originate with lawyers. It is true 
that lawyers sometimes appear before legislative committees as 
advocates or opponents of proposed legislation. And yet I think 
any legislator will tell you he would much rather deal with the 
client himself who is directly affected, that is a member of a 
legislative committee, he would rather hear such a person, than 
a lawyer. The layman, tather than the lawyer, makes the best 
witness before a legislative committee, we have been told, and I 
believe. So I would be inclined to minimize the importance of 
what might be called legislative advocacy; and I am puzzled about 
the advisability of attempting to develop in the law student an 
aptitude for assembling materials that bear upon the wisdom of 
a proposed legislative policy, such as statistical materials, and 
economic, sociological, and other data. We remember that Mr. 
Brandeis signed the brief in Muller v. Oregon, but he didn’t write 
it. Josephine Goldmark wrote that brief or that part which at- 
tracted the most attention, although I have no doubt that Mr. 
Brandeis conceived the idea and directed the compilation of the 
material. So, while a lawyer needs to appreciate how the political 
forces that shape legislative policy are marshalled, and how the 
arguments and factual materials that must be brought to bear 
can be arranged and presented, he had better remember that in 
legislative work as well as in trial work he needs witnesses. He 
can’t do it all himself. 


Here I digress and return to the subject of Administrative Law, 
about which so much was said this afternoon. There the practi- 
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tioner must indeed be prepared, I think, even more thoroughly than 
in the field of legislative policy, with what might be called and 
was so called to some extent this afternoon, non-legal material. I 
am reminded of the definition of a public utility rate case which 
was given by a distinguished former member of a supreme court 
of an adjoining state, who had a large experience in the trial of such 
matters. “A rate case is a proceeding in which the witnesses argue 
under oath and the lawyers testify without being sworn.” These are 
some of my random doubts and questions about imparting the skill 
of policy making. I confess that I am somewhat at sea. 


I am thoroughly in sympathy with the proposal to give new 
emphasis and direction to the standards and functions of the pro- 
fession. Certainly the kind of instruction in so-called “legal ethics” 
that obtained back in what may be called my day has been in- 
adequate. Someone was telling me about a professor at Harvard 
University, not too long ago—by the way, this professor plays 
the accordion too, so maybe you know who he is— who inter- 
rupted his class to announce, “Gentlemen, according to the law or 
requirements of certain states,” naming Ohio among them, “this 
law school must certify that you have had instruction in the Canons 
of Ethics of the American Bar Association. Gentlemen, you will 
find those canons of ethics at such and such a place in the library; 
in another place you will find the reports of committees and de- 
cisions of cases. We will now certify that you have had instruction 
in legal ethics. Returning to the subject of future interests, etc.” 
All I can do here is to endorse all that I have heard this afternoon 
with reference to objectives and methods of instruction having to 
do with the function of the lawyer as a member of a profession. 
Of course, the bar associations are actively engaged now in the very 
thing that was mentioned in the course of the discussion this after- 
noon and I am sure they are fully aware of the necessities of the 
case. I see in the room the president of the Columbus Bar Associa- 
tion and those of us who attend the meetings of that Association 
know that attention is given there, just as Dean Rowley said it 
was being given in Cincinnati, to these very things. All of which 
reminds me that what we are talking about here, legal education, 
is a continuing process, as I see it. If a practicing lawyer ever 
feels that his legal education is complete it is time for him to quit, 
too. So the profession itself has a function to play at this point. 

So far as values are concerned — and this seemed to be perhaps 
the most esoteric subject or issue that was raised this afternoon — 
I don’t have so much trouble with that. I had thought that the case 
method of instruction, with its criticism of what appeared in the 
books, and certain courses which need not be mentioned, were 
well calculated to subject legal rules to the crucible of criticism. 
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I was struck this afternoon, and I can’t dispute it of course, by the 
statement that observation had brought out the thought that cur- 
rently third year students were much less critical of legal prin- 
ciples and rules on what might be called ethical and social grounds, 
than were first year students. I can understand how that comes to 
pass and I think perhaps something ought to be done about it. Here 
I think I am in agreement with what was said this afternoon, that 
the development of the kind of moral and ethical values that a good 
lawyer ought to have is something that any instructor who is really 
worth his salt in any course in the law school is capable of doing 
without compartmentizing that particular thing. There is where, 
above all, I think the personal element in teaching comes in. Cer- 
tainly law review experience is another wonderful instrument to 
this end, and certainly the consideration and examination of social 
and economic values underlying our legal order is an essential part 
of legal education. 

But I still think, even after listening to the excellent papers 
this afternoon and to the discussion of them, that the old girl was 
pretty good when I used to be married to her. 








Legal Research — Institutional 
Responsibilities* 
Wuer G. Katz} 


Mr. Chairman, this morning one of the brethren raised an 
embarrassing question. He asked, “Why in the world did they in- 
vite a dean to talk about research?” I tried to laugh it off, but to 
make sure that I got the point, he continued, “Don’t you know that 
everything you say will be incompetent under the hearsay rule?” 
Finally, taking no chances, he asked, “Is it vicarious scholarship 
you are going to talk about?” 

But however vulnerable I may be to these thrusts, I am glad 
of an opportunity to express a few ideas on legal research and the 
responsibilities of universities and other institutions. I think that 
the current situation as to legal research is highly unsatisfactory. 

We are all deeply impressed with the achievements of research 
in physical and biological sciences. And we have heard much about 
how our knowledge in these fields has outstripped our knowledge 
of human relations and social institutions. Much has been said of 
the necessity of stimulating research in these latter fields. Founda- 
tion reports have indicated a keen awareness of the need of re- 
search in the social sciences. At Chicago Mr. Hutchins has reason 
to fear that he will go down in the history of the university as the 
president under whom the development of research in physical and 
biological sciences far outstripped the development in the humani- 
ties and social sciences. 

One would expect that a period in which we are conscious of 
these lags would see an increase in the funds available for legal re- 
search, as well as research in psychology, economics, and other so- 
cial disciplines. But this is not the situation which we face. Founda- 
tion grants are difficult to secure for legal research or for projects 
combining law and other social disciplines. At the University of 
Chicago teaching and research in medicine are supported by ap- 
propriations over ten times those made available for law. I do not 
forget the high cost of laboratories, but a ratio of over ten to one 
needs some explaining. 

I have a theory as to how this situation has come about. I 
think it results partly from the fact that we have been somewhat 
confused as to what legal research is and what its methods are. 











* Remarks at the Seventy-Fifth Anniversary Symposium on Developments 
in Legal Education, The Ohio State University, May 6, 1949. 


+ Professor of Law and Dean, University of Chicago Law School. 
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Being thus confused, we have been diffident about the results 
which can be expected and we have been timid in pressing the 
claims of legal research upon the budgeteers with whom we deal. 

One source of the confusion as to the nature and methods of 
legal research is, I think, a worship of the methods of the natural 
sciences, an attitude which we lawyers often share with other social 
scientists. Now I do not belittle the exact research in the natural 
sciences or the general ideal of scientific research which such in- 
vestigations set before researchers in any field. My point is that 
perfectionist attitudes and efforts have tended to discredit and 
handicap other useful types of research in law. 

For example, I suppose that many of you are familiar with 
Underhill Moore’s inquiries into the effectiveness of legal regula- 
tion. He attempted to secure precise information as to the relation 
between law and behavior, correlations between changes in regula- 
tions and changes in behavior. To obtain conditions appropriate 
for the use of techniques of empirical science, he chose a relatively 
simple field, that of parking regulations in certain areas of New 
Haven. Arrangements were made with the city authorities for ex- 
perimental changes in the regulations, and “before and after” tabu- 
lations of the behavior of motorists were made in great detail. On 
the basis of these observations, Moore developed algebraic formulae 
expressing the relations between the variables studied. True to 
the traditions of science, he cautioned against assuming that the 
generalizations would be valid for parking regulations in other 
cities, or in other parts of New Haven, or for laws or regulations of 
other kinds. He claimed only to illustrate a method of study by 
which in some areas of law accurate knowledge might be obtained. 

It is apparent, I think, that such a method could be used in 
relatively few fields of law and it is my hunch, furthermore, that 
the generalizations which might thus be secured would be rela- 
tively unimportant. My principal objection, however, is to Moore’s 
negative pronouncements. For example, after describing his ob- 
jective of precise knowledge of specific effects of law on behavior, 
he added that “until such knowledge is available, any discussion 
of the relative desirability of alternative social ends which may be 
achieved by law is largely day dreaming, and any discussion of 
the engineering method by which law may be used to achieve those 
ends is largely futile.” I suppose that few of us actually agree with 
such statements but we often speak apologetically of research 
which falls short of such standards or which does not at least 
utilize statistical methods. 

If we are guilty of day dreaming, I think that some of our 
fantasies deal with scientific research in law, and the Johns Hop- 
kins Institute of Law has had perhaps its most far reaching in- 
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fluence in keeping alive these fantasies. The Institute was martyred 
by the depression, cut off before the utility of its elaborate statistical 
procedures could fairly be tested. 

Particularly here in Ohio, in cooperation with the Judicial 
Council and the State Bar Association, the Institute conducted ex- 
tensive studies as to the conduct of litigation and other aspects of 
judicial administration. I am of course not in a position to criticize 
these studies, though I should like to hear from some of you Ohio- 
ans as to what use has been made of these researches and as to the 
soundness of the methods used. 

What I can say — and what I want to say without apology and 
with enthusiasm — is that there is much useful and scholarly work 
to be done that does not use statistical techniques and which falls 
far short of the standards of research in the natural sciences — 
work which we can appropriately include in the category of re- 
search. Let me give just a few examples of studies which I think 
are of great importance, wide usefulness and high quality, yet in 
none of which were strictly scientific techniques used. Take Bon- 
bright’s Valuation of Property, the product of a ten-year coopera- 
tive study at Columbia covering valuation for various legal pur- 
poses. Then there is the Frankfurter and Landis study of the Busi- 
ness of the Supreme Court and Henderson’s Position of Foreign 
Corporations in American Constitutional Law and Sharfman’s 
treatise on the I.C.C. 

I have chosen varied examples, none of them traditional legal 
treatises, all of them of great value and originality and certainly 
the product of research. 

From what sources are we to expect the principal support for 
legal research in the future? In the last decades, much excellent 
work has come from staffs of government agencies, like the SEC 
study of protective committees and corporate reorganization. Some 
of the monographs commissioned for the TNEC belong in the same 
category. Even the best of these, however, suggest the need for 
research under private auspices. 

One might expect that university law schools would be centers 
of such work just as medical schools are centers of advance of medi- 
cal knowledge. The cold fact is that there are few law schools with 
budgets which make possible more than a token program of legal 
research. We talk of establishing law centers and imply that a 
law school should be a center of constructive criticism of the law, 
but the law center may turn out to be merely a new building for 
the law school — with no increase of support for legal research. 

If high quality research is to come out of law schools we need 
larger faculties, with reduction of teaching load for men engaged 
in research. We need close relations, of course, with research per- 
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sonnel in Economics and other related fields. At Chicago, for ex- 
ample, we have on the law school faculty three economists whose 
principal responsibilities are in the research field. 

It is vital, furthermore, that a research program should not 
be regarded as a luxury item, the first to be cut or eliminated when 
budget revenues decrease. This is a point which I emphasize with 
peculiar pain. 

I have spoken thus far without mention of our law reviews. 
The field of law is unique in the number of outlets for publishing 
in article form the results of research. There are almost fifty law 
journals published in this country. I need not dwell on the value 
of these journals; there is more need that we be reminded of the 
problem created by their large number. My boss, President Col- 
well, has indicated the problem in an address to directors of uni- 
versity presses: 


When it becomes mandatory for any professional school 
or major department in any university to publish a 
learned journal, social irresponsibility and academic hum- 
bug can go no further. I realize that any example is in- 
vidious; so I choose one well qualified in the arts of self- 
defense. There are forty-four journals published by law 
schools with university standing or connections in this 
country. There is not enough legal scholarship in the coun- 
try to fill these journals. The same thing would be true in 
other fields. These are not learned journals, but house 
organs. Their number and pattern are a threat rather than 
a help to the interests of scholarship. 


These blunt words may reveal an unfamiliarity with the value 
of various types of law review articles to the practising attorney — 
including articles dealing with problems in a single state. But 
what law review editor can plead entire innocence of resorting to 
inferior material to meet dead-line emergencies? And has not the 
easy availability of publication sometimes encouraged hasty and 
superficial work? Then, too, I must admit that President Colwell’s 
blast has set me thinking about the appropriate division of the 
burden of publication costs between the universities and the pro- 
fession, whether through subscription prices or bar association or 
other professional subsidies. I am not at all sure that our present 
practices in this respect represent the ultimate wisdom on the 
subject. Of one thing I am sure — that in soliciting financial sup- 
port for programs of legal research we will be called upon to ac- 
count of our stewardship with respect to law reviews. 











A New Curriculum For the College of Law 
of The Ohio State University 


Frank R. Stronc* 


BacKGROUND 


Just ten years ago there appeared, under the present title, a 
résumé in this Journal! of the then new curriculum which went 
into effect beginning with the Fall of 1939. That curriculum was 
built, basically, upon the thesis that the imparting of information 
concerning controlling legal concepts and procedures, while im- 
portant, should not be the sole objective of legal education; that 
pedagogical effort should at the same time be directed toward (1) 
the cultivation of adequate professional, social, scientific and scho- 
lastic attitudes, (2) the development of such technical skills as ef- 
fective expression and office and court practice, and (3) the stimu- 
lation of powers of analysis and synthesis, not only with respect to 
strictly “legal” materials but also as to social, political, and economic 
matter.2, To implement this broadened conception of legal edu- 
cation, courses in Legal Method and Legal Institutions were in- 
troduced into the first year; certain second- and third-year courses, 
traditionally elective but deemed fundamental to achievement of 
the broadened objectives, were made required; seminar training in 
some significant field of legal control was made mandatory in the 
third year; and Reading Courses were introduced, along with the 
principle of alternation of some electives, in order to compensate 
for the credit hours added within the traditional three-year period 
of study, retention of which was considered as datum. 

Experience with these curricular innovations has combined 
with a decade of active ferment in pedagogical inquiry® to suggest 
the great desirability, if not the urgent necessity, of further im- 
provement of the law curriculum along the lines envisaged ten 
years ago. The past decade, for one thing, has brought heightened 
realization that Law is today a product of the two great processes 
of legislation and adjudication, each of which is engaged in by 
more than one legal institution. Thus, today, the judiciary is but 


* Professor of Law, The Ohio State University College of Law. 

15 Onto Sr. L. J. 344 (1939). 

2A full statement of objectives appeared in each bulletin of the College 
of Law. See, e.g., the Bulletin for 1948-1949, p. 8. 

3 Instances in point are the creation by the Association of American Law 
Schools of a standing Committee on Teaching and Examination Methods, and 
the Association’s generally mcreased emphasis upon matters of legal pedagogy 
typified by its establishment of the Journal of Legal Education. 
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one of three great agencies of adjudication; in public law, admin- 
istrative tribunals decide many times over the number of issues re- 
solved by American courts while in the commercial and labor areas 
of private law, arbitration is increasingly preferred to judicial reso- 
lution. And lawmaking, once the furtive function of courts in their 
evolution of the common law, is now in great part the task of leg- 
islative assemblies and administrative rule-making bodies. Ap- 
propriate recognition in legal pedagogy of this multiplicity in oper- 
ating legal institutions would seem essential if legal education is 
to be adequate in the present day. 

In the middle of this decade there was presented to the Associ- 
ation of American Law Schools, by its Committee on Curriculum, 
a most significant Report prepared by the then chairman, Profes- 
sor Karl N. Llewellyn of the Columbia University Law School.‘ It 
was the central “argument” of this Report “that legal education is 
in proper essence and purpose a training for work as a lawyer, and 
that knowledge of the law is only one of many needed lines of train- 
ing.” Against this thesis the inadequacies of “the case-teaching 
tradition,” notably with respect to training in statutory construc- 
tion, advocacy, counselling, and drafting, were revealed; and as to 
some of these neglected areas the attempt was made to sketch work- 
able teaching techniques. Making no pretense at exhaustiveness, 
the Report left a challenge both for the preparation of a completed 
inventory of those capacities which, in combination, mark the able 
functioning lawyer and for the fashioning of the varied instruc- 
tional techniques necessary for effective training in these capacities. 

This challenge the Curriculum Committee of the College of Law 
accepted as basic to the full fruition of the principles underlying 
the curricular improvements commenced in 1939. Some aid was 
had from preliminary investigations along both lines that have been 
made by the Committee on Teaching and Examination Methods of 
the Association of American Law Schools;® beyond this, however, 
the College Committee proceeded independently in an effort to meet 
the pedagogical challenge thus presented. The Committee proceeded 
on an admittedly a priori basis, first to identify the major legal 
capacities and later to build a curriculum designed, through suit- 
able teaching techniques, to provide at least minimal training in 
all capacities thus isolated. After nearly two years of work the 
Curriculum Committee submitted its findings and proposals to the 
full Faculty of the College of Law. Careful consideration eventu- 
ated in acceptance, with modifications, of both the Inventory of 
Major Legal Capacities and the resulting Curriculum. Approval 








4 HanpBOOK, ASSOCIATION OF AMERICAN Law Scuoots 159 (1944). 


5 HANDBOOK, ASSOCIATION OF AMERICAN Law ScHoots 86-101 (1942); Hanp- 
BOOK, id. 75-80 (1947). 
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of the University Council on Instruction then followed, making it 
possible to inaugurate the new plan with the first-year class enter- 
ing in the Fall of 1949. 


INVENTORY OF Masor LecaAt CAPACITIES 


The lettered headings in the basic inventory express the major 
objectives of legal education, for the very purpose of the effort at 
identification of these capacities was thereby to fix an optimum 
frame of reference for the improvement of law teaching. The sub- 
headings, in detailing the major categories of legal capacity and 
hence the major objectives of legal education, provide the guide- 
posts for construction of a law curriculum, embracive of all ele- 
ments that must be compounded in the adequate training of an able, 
working lawyer. 


1. DiIrreRENTIAL 
A. LEGAL INFORMATION 
1. Basic Substantive Rules, Principles, Concepts and 
Standards 
2. ng Adjective Rules, Principles, Concepts and Stand- 
ar 


B. Lecau INSIGHTS 
1. Legal Function 
Objective—to impart an understanding of the major 
theories of the purpose and end of law; to develop an ap- 
preciation of law’s potentialities and limitations as one 
alternative system of social control, by contrast with other 
major systems; to instil an awareness of it as an instru- 
ment of public and private policy effectuation. 


. Legal Institutions 
Objective —to afford an awareness of the institutional 
pattern of legal systems; to impart a grasp of law’s basic 
institutions as they have evolved into their present state 
of development; to instil an appreciation of law as a 
learned profession and of its basic traditions. 


. Legal Method 
Objective — to impart a working understanding of the 
fluidity of language; of the major philosophies of law; of 
the principles of syllogistic and inductive logic; of the 
principles of reasoning by analogy and analyzing by 
classification; of the characteristics of judicial, legis- 
lative, and administrative methodology. 

. Legal Policy 
Objective—to create an awareness of the major and 
minor policy issues underlying the legal system; to de- 
velop an understanding of the value-judgments involved 
in choice of agency for policy-formation and policy- 
effectuation; to instil a sensitive awareness of the role 
of discretion in administration of policy; to afford in- 
sight into alternative techniques for implementation of 
policy. 
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C. Lecat SKILLS 
1. Dialectical 


a. 


Fact Discrimination 
Objective—to develop analytical capacity to dis- 
criminate in terms of legal relevance, probative value, 
and persuasiveness. 


. Case Analysis 


Objective — to develop analytical capacity for finding 
the ratio decidendi and the principle of judicial and 
administrative decisions. 


. Statute Analysis 


Objective—to develop analytical capacity for the 
technical interpretation of legislation promulgated by 
legislative assemblies and administrative agencies. 


. Legal Synthesis 


Objective — to develop capacity for systematic formu- 
lation of legal principles and concepts, and for dis- 
tinguishing and reconciling statutes and decisions. 


. Issue Analysis 


Objective —to develop diagnostic capacity for the 
identification and classification of legal issues in raw 
fact patterns. 


. Issue Disposition 


Objective —to develop capacity for discriminating 
application of legal principles and concepts to the 
resolution of legal issues. 


. Technical 


a. 


Legal Advocacy: Adjective 

Objective—to develop technical capacity for com- 
petent presentation of issues before legislative and 
adjudicative bodies. 


. Legal Advocacy: Argumentative 


Objective — to develop capacity for persuasive argu- 
mentation of issues before legislative and adjudicatory 
bodies. 


. Legal Draftsmanship 


Objective —to develop technical capacity for the 
competent drawing of representative private law and 
public law documents. 


. Legal Research 


Objective — to develop capacity for effective use of 
legal and related materials. 

Legal Writing 

Objective — to develop capacity in preparing effective 
written legal memoranda and commentary. 


II. INTEGRAL 
D. LEGAL PRACTICE 


1. 


Legal Counselling 
Objective —to develop capacity for the effective ad- 
vising of office clients. 
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. Legal Negotiation 
Objective —to develop capacity in both adjective and 
substantive representation of interests through in- 
formal, non-litigious procedures. 


. Legal Contestation 
Objective — to develop capacity for effective practice of 
remedial law through litigious procedures. 


. Legal Planning 
Objective — to develop capacity for effective practice of 
preventive law through design of legal techniques for 
the realization of private and public policy objectives. 
Several observations should be made with respect to the In- 
ventory as it stands. Almost superfluous is the comment that no 
pretense is made either of its complete adequacy or of its finality. 
Constructive criticism from all quarters is solicited to the end that 
improvements in it, and corresponding adjustments in curriculum, 
may be made as future occasion offers. It is apparent that no ef- 
fort has been made to identify specifically the substantive and ad- 
jective principles, etc., deemed basic to the acquisition of essential 
legal information. As a modus operandi, the College Committee and 
Faculty employed traditional law-school assumptions, current Bar 
Examination requirements, and undelineated general conceptions. 
Each of these criteria admittedly speaks in terms of subject-matter, 
rather than of underlying principle; direct identification of those 
principles, etc., which are basic to legal understanding in the in- 
formational sense must await the future. The four lettered head- 
ings in the Inventory (A, B, C, and D) are subsumed under two 
primary divisions (I and II) for the purpose of distinguishing be- 
tween the three component categories of capacity, on the one hand, 
and, on the other, that category of capacity which involves inte- 
gration of elements of these three component categories into effec- 
tive legal practice. Under category C are catalogued a total of 
eleven elements, denominated skills and divided into the two sub- 
categories of “Dialectical” and “Technical.” In the first subcategory 
are placed those mental processes which are involved in what of- 
ten is vaguely called “thinking like a lawyer”; the second sub- 
category collects the skills associated with technical legal “know- 
how.” Category C might profitably be divided into two separate 
categories, the first concerned with “Legal Reasoning” and the 
second with “Legal Techniques.” Finally, apology of a sort may 
seem to be in order regarding the terminology employed in the In- 
ventory. The terms used were selected for their descriptive value, 
not for their show of erudition. If, as is undoubtedly true, some 
are unsatisfactory, explanation lies in the fact that this pedagogical 
venture was essayed without the aid of familiar or even existent 
terminology. 
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Tue New CurrICcULUM 


Having agreed, for working purposes, upon the Inventory, the 
College Committee, and, later, the full Faculty, made strenuous ef- 
forts to lay aside pedagogical predilections in probing its impli- 
cations for curricular improvement. After facing, in addition to 
difficult questions of teaching theory and practice, the realities of 
restricted faculty numbers and limited budget, there was evolved a 
curriculum which, in the traditional three academic years, would 
provide minimal training in all but one, possibly two, of the In- 
ventory’s items. The capacity definitely omitted is that of Legal 
Advocacy: Argumentative. But the omission is only formal; for it 
is planned to provide training in this capacity through the develop- 
ment of a system of moot courts, such as has been found successful 
for this purpose in a number of law schools. Substantial doubts 
concerning the efficacy of law-school training in the art of legal 
negotiation led to agreement that such a course is to be included 
in the Curriculum only if experimentation meantime demonstrates 
its feasibility. 


First YEAR 


Autumn 


Legislative Legislative Statutory 

Process Process Interpretation 
Personal Real Real 

Property Property Property 
Civil Procedure Civil Procedure Civil Procedure 
Contracts Contracts 
Torts Torts 

Agency-Partnership Agency-Partnership 


Winter Spring 


Seconp YEAR 


Criminal Law 


Injunctions 
Constitutional Law 
Legal Research 
Evidence 


Legal Profession 
Ohio Court 
Practice 
*Draftsmanship 
*Legal Aid Clinic 
[*Negotiation] 
*Seminar 


Specific Performance 3 
Constitutional Law 3 
*Legal Writing 2 
Evidence 3 


Private Corporations 5 
14-16 


TuirD YEAR 


Income Taxation 
Court-Adminis- 
trative Practice 
*Draftsmanship 
*Legal Aid Clinic 
[*Negotiation] 
*Seminar 


Comparative 

Domestic Relations 3 
Restitution 3 
Administrative Law : 
*Legal Writing 
Pleading 
Negotiable 

Instruments Law 3 


14-16 


*Draftsmanship 
*Legal Aid Clinic 
[*Negotiation] 
*Seminar 
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ELECTIVES 


(minimum of 21 hours) 


Future Interests- 
Trusts 5 Wills 4 Conflict of Laws 
Labor Law 4 Debtors Estates Security 
Local Government 


International Law 3 = a 
Taxation 
Ohio Appellate 
*Taken for one quarter Practice 


Pertinent observations on a new curriculum in law can be al- 
most legion; the following comments focus on major considerations 
involved in the present plan. 


CoursE REvIsIons 


New courses, in the sense of full-blown innovations, are few, 
for by and large the objectives sought are achieved by adaptation, 
in one way or another, of course offerings already familiar in the 
College Bulletin. If found feasible, the course in negotiation will 
necessarily be new. The course on the legal profession will, in 
coverage and emphasis, constitute an essential change from the 
series of lectures on legal ethics that has been offered in recent 
years. The first-year sequence in legislation will be new in the 
sense that it will constitute a marked enlargement upon the old 
three-hour elective in Legislation. In keeping with the intent to 
give to the legislative process the emphasis appropriate to its pres- 
ent-day importance, the two Quarters of Legislative Process will 
provide insight into, as well as knowledge of, the organization, 
methodology, and procedure of legislative and administrative rule- 
making bodies; while the third Quarter of the sequence, devoted 
to Statutory Interpretation, will take the student beyond the con- 
ventional court-evolved rules for statutory construction to the in- 
dependent, analytical approach to statutes and administrative regu- 
lations which Ernst Freund pioneered. By contrast, appropriate 
emphasis upon the significant adjudicative réles of non-judicial 
bodies is to be realized through introduction into the established 
courses in judicial mechanics of the administrative and arbitrational 
counterparts to judicial procedure, evidence, pleading, and prac- 
tice. 

Similarly, no courses familiar in the old curriculum are elimi- 
nated in toto; rather, they continue under new titles and in new 
combinations, or are preserved for Summer Quarter offering. Civil 
Procedure constitutes a consolidation of the former courses in Judi- 
cial Administration and Equity I, combined with a merger of ma- 
terial on judicial jurisdiction, formerly included in Conflict of Laws. 
The aim is to provide the first-year student with a more integrat- 
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ed overview of the organizational characteristics and operational 
elements of modern adjudicative agencies, thus paralleling the 
similarly-purposed course in Legislative Process. A distinct inno- 
vation is attempted in the combination of Domestic Relations and 
Comparative Law for the purpose of providing effective, advanced 
materials for deeper appreciation of the functioning of law as a 
system of social control. Less innovational, but nevertheless of 
pedagogical significance, are the combination of Future Interests 
and Wills to afford more integrated consideration of succession 
to decedents’ property by intestacy and will, and the consolida- 
tion into a course on Security of Mortgages, Suretyship, and the 
security aspects of Sales. Administrative Law, while stripped of 
a considerable part of its familiar material on rule-making and 
decisional procedure, is retained as an effective subject-matter 
vehicle for the cultivation of insight into the problems of policy 
choice which confront any advanced legal system. 


INCREASE IN REQUIRED COURSES AND CREDITS. 


The rather novel appearance of the Curriculum derives large- 
ly from the elevation to required status of a considerable num- 
ber of courses heretofore elective. Given existing budget limita- 
tions, greater rigidity in the curriculum is essential to realization 
of the broadened objectives in legal education predicated by the 
Inventory of Major Legal Capacities. For instructional manpower 
is not available to afford training, through course electives, in 
all the many facets to education in law which have now been 
identified. Considerable elective freedom is afforded with respect 
to Seminar areas and skill training in problem solving (issue 
disposition); further freedom can be had by attendance in the 
Summer Quarter, when, it is anticipated, there will be available 
course subjects not included in the regular curriculum, None- 
theless relative rigidity is undeniably a mark, as it is a practi- 
cal necessity, of the new plan. However, continuation of the 
trend toward reduction in electives, begun in the new curricu- 
lum of a decade ago, is not only responsive to the College’s own 
experience with the elective system but also in harmony with 
the curricular patterns now evolving nationally in legal educa- 
tion. 

To the extent that course election has been possible in the 
last ten years, it has not on the whole been intelligently used 
with respect to the regular academic year. Choice of electives 
all too often has been made to turn upon student fads and the 
ease or toughness of subject-matter or instructor, not upon the 
attainment of a balanced program of formal training. Meaning- 
ful opportunity for student election is, judged by local experi- 
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ence, largely a function of the summer program, which is to be 
retained under the new plan for this reason as well as an ac- 
comodation to students who wish to accelerate their study of 
law by employing the Summer Quarters. The trend in Ameri- 
can legal education is definitely in the direction of planned cur- 
ricula. Thus within the year Harvard Law School has announced 
a major revision of its curriculum in which more than two of 
the three years are required, while the newly announced cur- 
riculum of the University of Chicago Law School imposes an 
essentially required pattern of study throughout the entire three 
years. 


The slight five-hour increase from 125 to 130 in credit-hour 
requirements for graduation in law results from substantially the 
same considerations underlying the policy with respect to re- 
quired courses. While this College, adhering to its previous posi- 
tion on length of formal legal study, is convinced that adequate 
training in the major legal capacities can be achieved in three 
academic years, fuller use as well as more careful budgeting of 
time is necessary. The five-hour increase, introduced at the third- 
year level, still leaves the last year of study 5 hours short of 
the traditional 45 credit hours long fixed for each of the first 
two years and continued under the new plan. The new curricula 
of Harvard and Chicago allow no reduction in student load dur- 
ing the last year of formal study. 


Course ALLOCATION oF INSIGHT, SKILL AND PRACTICE 
TRAINING. 


The course revisions and requirement alterations discussed in 
the preceding paragraphs were not effected for their own sake 
but as means toward realization of the broadened objectives in 
legal education drawn from the Inventory. The core of the new 
plan is thus to be found in the allocation to specific subject- 
matter courses, as revised and patterned into a planned curricu- 
lum, of responsibility not only for imparting knowledge of the 
indicated material but also for training in the skill or insight 
which can best be developed or cultivated through employment 
of that particular subject-matter. Ars‘tnment to a given course 
of a designated skill or insight is 1. no wise intended to pre- 
clude the instructor from giving attention to others or deviating 
at times from the teaching technique required by the assignment; 
the purpose is rather to allocate responsibility for primary em- 
phasis. Nor is the allocation that has been made intended in any 
way to call into play a pedagogical stare decisis. For while in 
each instance assignment has been made on the basis of group 
judgment predicated upon prior teaching experience, actual op- 
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eration under the new curriculum will undoubtedly indicate the 
desirability of some changes, both in the emphasis assigned to 
currently selected subject-matters, and in the subject-matters 
employed. The College Committee and Faculty had perforce 
to proceed a priori, for no other approach was available. The 
movement to develop objective criteria for evaluation of educa- 
tional experimentation, recently pioneered by the Committee on 
Teaching and Examination Methods of the Association of Ameri- 
can Law Schools,® necessitates a long-range program requiring 
years for fulfillment. The allocations made for the present can 
be indicated most conveniently by reproducing the curricular 
plan with each course keyed to the Inventory. 


First YEAR 


Autumn Winter Spring 
Legislative (A 2) Legislative (A 2) Statutory 3 (C1c) 
Process 2 (B3) Process 2 (Clic) Interpretation 
Personal (Al) Real (Al) Real (Al) 
Property 3 (B3) Property 2 (Cla) Property 4(C1b) 
(C1b) (C1d) 
(A 2) 
Civil 2 (B2) Civil (A 2) Civil (A 2) 
Procedure (C 2a) Procedure 4(C2a) Procedure 2 = - ) 
( a 
(Al) (Al) 
Contracts 4(Cla) Contracts 4 (Cla) 
(C1b) C1b) 
(Al) 
Torts 4 (B2) Torts 
(Cla) : 
Agency- (Al) Agency- 
Partnership 3 * 1 ®) Partnership 
(C1b) 


SECOND YEAR 


(A1) Comparative 
Criminal Law 4 (B1) Domestic (Al) 
Relations 3 (B1) 
(A 2) Specific (A 2) (Al) 
Injunctions 2 (C2a) Performance 3 (C 2a) Restitution 3 C ist 
e 
(Al) (Al) 
Constitutional 4 (B 2) Constitutional 3 (C 1d) Administrative (A2) 
Law (C1d) Law (Cle) Law 2 (B4) 
Legal *Legal *Legal 
Research 2 (C2d) Writing 2 (C2e) Writing 2 (C2e) 
(A 2) (A 2) (A 2) 
Evidence 3 (C2a) Evidence 3 (C2a) Pleading 3 (C2a) 
Private (A 1) Negotiable 
Corporations 5 (C1d) Instruments (Al) 
3 (C1d) 
(Cle) 





6 See the Reports of this Committee for 1943-1945 in Hanpsoox, Assoct- 
ATION oF AMERICAN Law Scuoots 187 (1943); Hanpsoox, id. 203 (1944); Hanp- 
BOOK, id. 147 (1945). 
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Tuirp YEAR 


Legal Income 
Profession 2 (B 2) Taxation 3 (C1f) 
Ohio Court Court- 
Practice 2 (D3) sega 9 m 
*Draftsman- *Draftsman- *Draftsman- 
ship 3 (C2c) ship 3 (C 2c) ship 3 (C2c) 
*Legal Aid *Legal Aid *Legal Aid 
Clinic 2 (D1) Clinic 2 (D1) Clinic 2 (D1) 
[*Negotiation 2 (D2)] (*Negotiation 2 (D2)] [*Negotiation 2 (D2)] 
*Seminar 3 (D4) *Seminar 3 (D 4) *Seminar 3 (D4) 


ELECTIVES 
(minimum of 21 hours) 


Future 
(Al) Interests- (A 1) Conflict of 4 (Al) 
Trusts 5 (C1 f) Wills 4(C1f) Laws (C1f) 


(Al) Debtors (Al) (Al) 
Labor Law 4 (C1f) Estates 5(C1f) Security 5 (C1£) 


International Local 
Law 3 Government (A1) 
Law 4 (C1f) 
Trust - 
Esta (Al) 
Taxation 3 (C1 f) 
Ohio 
Appellate 
Practice 2 (D3) 
*Taken for one Quarter 


It will be observed that to all courses save one there is as- 
signed responsibility for primary emphasis in skill, insight, or 
practice training. While International Law is excepted because 
its inclusion in the curriculum was prompted by the peculiar 
present-day significance of the subject-matter, instruction in it 
will undoubtedly add to the student’s insight into legal function 
and to his skill training in legal synthesis and issue diagnosis. 
Immediately apparent also is the variation in intensity of plan- 
ned training in the various identified skills and insights. Thus, 
for instance, to only the one course in Administrative Law is 
there assigned primary responsibility for conscious and sustained 
emphasis upon insight into legal policy, whereas four major first- 
year courses share responsibility for skill training in fact dis- 
crimination and case analysis. This variation in intensity of 
directed training is necessarily a matter of judgment; a less or- 
thodox curricular pattern would expand emphasis upon insight 
training, with consequent reduction in attention to the above 
dialectical skills. It is possible that “over-teaching” now occurs 
in this area that has so long been favored under case methods 
of instruction; only the development of objective methods of edu- 
cational measurement can make possible a more scientifically 
balanced curriculum. 

A further, and no less integral, feature of the new plan lies 
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in the schematic arrangement of courses on the sound pedagogi- 
cal principle of a training program progressing from the most 
elementary and basic to the most advanced aspects of training. 
Ideal progression has not been possible owing to student sched- 
uling, faculty load, and other considerations, but the imperfec- 
tions are not believed to be serious. Generalizing, it may be said 
that the first year stresses cultivation of insight into legal method 
and legal institutions, together with training in the basic skills 
of fact discrimination, case and statute analysis, and adjective 
legal advocacy. During the second year, training in adjective 
legal advocacy continues on a more advanced level, and instruc- 
tion is had in the other technical skills save draftmanship; in- 
sight into legal function and legal policy is provided at the same 
time, along with training in the dialectical skills of legal syn- 
thesis and issue diagnosis. Left to the last year is, then, the 
completion of training in the most advanced skills of issue dis- 
position and legal draftsmanship, and guided experience in the 
integration of the component elements of legal education into 
practice in legal counselling, legal planning and litigious (also, 
conditionally, non-litigious) procedures. 


TEACHING TECHNIQUES. 


It is as erroneous as it is common to speak of “the” case 
system, for the general theory of instruction in law through the 
study of appellate decisions has in truth been productive of a 
rich variety of pedagogical techniques. The theory has provided 
a facile teaching medium, capable of wide adaptability in prac- 
tice. Thus it has shown itself of unsurpassed merit for training 
in the skills of fact discrimination, case analysis, and legal syn- 
thesis. At the same time, however, as the objectives of legal 
education have broadened, the case system has shown itself in- 
capable of effective adaptation to training in the newer pedagogi- 
cal areas. Hence, while itself a composite of varying techniques, 
the case system requires supplementation by other teaching de- 
vices. Prominent among these are the problem and practice meth- 
ods. By simple logic, for training in the resolution of legal issues, 
the skill which stands at the apex of dialetical skill training, there 
is no substitute for first-hand experience in solving legal prob- 
lems for which the student is provided no “pony” in the form 
of a judge’s opinion and decision. The problems may be hypo- 
thetical, although “live” problems, drawn from current events 
or contemporaneous litigation, appear to provide greater student 
motivation. But whatever the source or sources from which they 
are developed, the heart of successful pedagogy lies in the devo- 
tion of classroom time to the resolution of problems, assigned in 
advance along with relevant case, statutory, and text materials. 
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Learning by doing, involved in the problem method, bottoms 
the practice method as a related technique. The technical skills 
of legal advocacy, draftsmanship, research and writing can ulti- 
mately be mastered only through practice by the student, work- 
ing individually or in smail groups under competent guidance. 
And training in the integration of information, skill, and insight 
in the various facets of legal practice identified in the Inventory, 
requires the practice method almost by definition. For the peda- 
gogical ideal is the achievement of realistic simulation of the 
practice of law as it obtains today. The Legal Aid Clinic has 
long provided the teaching tool for experience in the actualities 
of at least elemental counselling. The Seminars developed under 
the new curriculum of ten years ago have demonstrated their 
capacity to train in the practice of preventive law through actual 
experience in the design of legal techniques for the realization 
of private and public policy objectives. The technique success- 
fully employed in Ohio Trial Practice? now requires an equally 
effective counterpart for providing actual experience with ad- 
ministrative and arbitrational hearings. And the issue of the 
feasibility of formal instruction in the art of legal negotiation 
turns upon the possibilities of realistic simulation of the nego- 
tiatory process, for it is agreed that case or text techniques 
would not merit allowance of any credit hours in an already 
crowded curriculum. 

Finally, instruction through judicial opinions must be greatly 
modified, in some instances probably abandoned, if cultivation of 
some of the insights and development of some of the skills is to 
be successful. Painstaking analysis and discrimination, charac- 
teristic of case methods of instruction, is needed to make skill 
training in statutory interpretation thorough; but the freeing of 
training in this area from the restrictive yoke of the “case ap- 
proach” requires that statutory materials be largely substituted 
for cases as the pedagogical grist. Less drastic but nevertheless 
significant modifidation of case teaching is necessary for maxi- 
mum results in the important objective of insight training. 
Effective instruction in legal method has already revealed the 
necessity of casebook supplementation by study of selected tex- 
tual commentary; successful cultivation of student insight into 
the function of law in society, through the study of social con- 
trol of crime and family relations, will require the enrichment 
of reported cases by consideration of American and comparative 
data on social structures, economic class stratification, individual 
personality and behavior, and the operational characteristics of 
alternative systems of social control. 


7 This technique is described by Hunter, Motion Pictures and Practice 
Court, 1 J. Lecan Ep. 426 (1949). 








An Examination of the Ohio Law of Holidays 


W. T. MAtutson, Jr.* 


The word “holiday” does not convey a precise meaning as 
either a lay’ or a legal* concept. A frank recognition that holi- 
days exist for divers purposes may be of some value in approach- 
ing a study of the subject. For example, Sundays are generally 
regarded as holidays but, whether so regarded or not, it is widely 
agreed that one of their main purposes is rest and there are fair- 
ly precise statutory enunciations of the meaning and significance 
to be accorded to Sundays.* These take the form of a prohibited 
list of activities and occupations. Few courts have considered 
the problem but a sound view is that a statutory declaration that 
a particular day shall be a legal holiday, standing alone, is insuf- 
ficient to assimilate the status of that day to Sunday.® This article 
is limited to an examination of holidays other than Sundays. 

At least three broad mutually overlapping purposes of holi- 
days may be readily perceived. First are holidays viewed from 
the standpoint of commemoration of religious or historical events 
or individuals. Second are holidays as planned periods of rest 
and change from the routine occupations followed by the people 
of Ohio. Sunday, a day of religious significance to many, is also 
a day of variation from the regular daily pursuits. Third are 
those holidays which are enumerated for the purpose of comput- 
ing time allowed for the protest and payment of negotiable in- 
struments. In addition to these three there are also special pur- 
pose holidays. 





* Teaching and Research Assistant, College of Law, The Ohio State Uni- 
versity. 
1 Wessrer’s New INTERNATIONAL Dictionary (2nd ed. 1948) defines “holi- 
day” in part as follows: 
1. HOLIDAY a. Now Rare. 
2. Any day of exemption from labor or work; a festival day; hence, a 
period of recreation or rest. 
3. A day fixed by law for the suspension of business in whole or in 
part; a legal holiday 
2 Biacn’s Law Dicrionary (3rd ed. 1933) defines “legal holiday” as “A day 
designated by law as exempt from judicial proceedings, service of process, de- 
mand and protest of commercial paper, etc.” 
8 Onto Gen. Cone §§ 13044, 13049 (1948). Exceptions to the general pro- 
visions are to be found in §§ 13045, 13046. 
4 Id. 
5 Manning v. Young, 210 Wis. 588, 247 N. W. 61 (1933); Spalding & Bros. 
v. Bernhard, 76 Wis. 368, 44 N. W. 643 (1890). 
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LINCOLN’s BirTHDAY AND CoLumsBvus Discovery Day 


The most comprehensive listing of holidays in the Ohio Stat- 
utes is found under the general heading “Negotiable Instruments.”® 
It should be noted that the final subdivision in the listing refers 
generally to “the purpose of this division” but that such purpose 
is nowhere expressly defined. The purpose must therefore be 
taken to prescribe holidays for the purpose of the Negotiable 
Instruments Law which is the subject of the division. The sec- 
tion is entitled “Legal holidays” but there is no definition of the 
expression. Of the holidays which may fall on any day of the 
week, all except Lincoln’s Birthday (the twelfth day of Febru- 
ary) and Columbus Discovery Day (the twelfth day of October) 
are observed on the following Monday when they fall on Sunday.’ 
Therefore, for the purposes of the Negotiable Instruments Law 
these two holidays are roughly equivalent to Sunday when they 
fall on Sunday.® It is clear that Section 8301, General Code, to 
the extent that it has any significance beyond the Negotiable 
Instruments Law, treats Lincoln’s Birthday and Columbus Dis- 
covery Day as holidays of lesser importance. Similar treatment 
is accorded these two holidays by Section 4838-1, General Code, 
which provides that boards of education “may” dismiss the schools 
under their control on certain enumerated days. The enumeration 





6 Onto Gen. Cove § 8301 is quoted in full: 

“Legal holidays. — The following days, viz.: 
. The first day of January, known as New Year’s day; 
The twenty-second day of February, known as Washington’s birthday; 
The thirtieth day of May, known as Decoration or Memorial day; 
The fourth day of July, known as Independence day; 
The first Monday of September, known as Labor day; 
The twelfth day of October, known as Columbus Discovery day; 
The eleventh day of November, known as Armistice day; 
The twenty-fifth day of December, known as Christmas day; 
Any day appointed and recommended by the governor of this state 
or the president of the United States as a day of fast or thanksgiv- 
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ing; 
. The twelfth day of February, known as Lincoln’s birthday; and 
. Any day which may hereafter be made a legal holiday, shall for the 
purpose of this division, be holidays. But if the first day of January, 
the twenty-second day of February, the thirtieth day of May, the 
fourth day of July, the eleventh day of November or the twenty- 
fifth day of December be the first day of the week, known as Sun- 
day, the next succeeding secular or business day shall be a holiday.” 
7 See Puritan Chocolate Co. v. Samuel, 42 Ohio App. 376, 182 N.E. 322 
(1932) to the effect that when New Year’s Day fell on Sunday, the second day 
of January was the legal holiday. 
8 Of course, Lincoln’s Birthday and Columbus Discovery Day are different 
from other Sundays when they fall on Sunday in that they are also days of 
historical commemoration. 
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is the same as that in Section 8301, General Code, except that it 
excludes Lincoln’s Birthday, and Columbus Discovery Day and 
includes “the days approved by the board of education for teach- 
er’s attendance at an educational meeting” in place of “any day 
which may hereafter be made a legal holiday” found in the last 
subsection of Section 8301, General Code. The significance of this 
lesser degree of importance accorded to Lincoln’s Birthday and 
Columbus Discovery Day poses a troublesome problem for there 
are in fact few guideposts to assist in the formulation of an evalu- 
ation. 

In answer to a question as to whether the departments of the 
state were required to observe the following Monday as a holi- 
day because February 12, 1928, fell on Sunday, the Attorney 
General of Ohio held that Lincoln’s Birthday was only a holiday 
for the purposes of the Negotiable Instruments Law. “The fact 
that the Legislature amended the first part of Section 8301 and 
did not change paragraph 10 thereof so as to include Lincoln’s 
birthday is a clear indication that when the 12th day of Febru- 
ary falls on Sunday the next succeeding secular or business day 
is not to be a holiday.”® In King v. Paylor’® the question present- 
ed involved the effective filing date of a paper left in the office 
of a trial court clerk on Lincoln’s Birthday with a notation to 
the clerk stating that the paper was to be regarded as filed on 
February 12. However, the clerk’s office was not functioning on 
the holiday and the clerk did not know of the existence of the 
paper until the following day. In these circumstances it was held 
that such action did not constitute a filing on February 12th. 
The appellate court said that, “While Lincoln’s birthday is made 
a legal holiday by Section 8301, General Cede, as that phrase is 
used in the Negotiable Instruments Act, it has not been made a 
holiday for all purposes, or for the purpose of procedure or the 
computation of time in which a procedural act should be done.”?! 
It is submitted that this decision limits the significance of Lin- 
coln’s Birthday narrowly to the purposes of the Negotiable Instru- 
ments Law. 

Columbus Discovery Day has, very properly in the opinion of 
the writer, been accorded treatment similar to Lincoln’s Birth- 
day. The holding by the Supreme Court of Ohio in Norman v. 
State’? is succinctly summarized in the fourth paragraph of the 
syllabus as follows: 

4. The 12th day of October, by virtue of Section 8301, 
General Code, is made a legal holiday for the purposes of 
91928 Ops. Atr’y Gen. (Ohio) No. 1694, p. 343, 345. 
1069 Ohio App. 193, 43 N.E. 2d 313 (1942). 


11 Jd. at 195, 43 N.E. 2d at 314. 
12109 Ohio St. 213, 142 N.E. 234 (1924), cert. denied, 264 U.S. 595 (1924). 
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the “Negotiable Instruments Act,” but a trial and verdict 

of conviction in a criminal case are not rendered invalid 

because taking place on that day. 
It is not believed that the holding resulted either in a denial to 
the defendant of any right to which he was entitled or miscon- 
strued the law concerning the holiday. In the same way it has 
been held by the Ohio Attorney General that Columbus Day is 
not a holiday for all purposes but is only one for the purposes 
of payment and protest of commercial paper.'* The decision was 
buttressed by pointing out that the legislature, if it had so de- 
sired, could have made Columbus Day a holiday for all purposes 
in the same way that it made Labor Day a holiday for all pur- 
poses.'* The result reached is sound but the argument proves too 
much as it fails to consider that a holiday may have significance 
in more than one respect and still fall short of obtaining the status 
of an all inclusive holiday. 

Section 154-20, General Code, which is a part of the Adminis- 
trative Code, prescribes certain hours of labor for state employees 
and then excepts Saturday afternoons, Sundays, “and days de- 
clared by law to be holidays.’”!® It is small wonder that this 
ambiguity resulted in a question to the attorney general as to 
whether Lincoln’s Birthday was a holiday. The answering opin- 
ion stated that there was no definition of legal holiday which 
would enable one to determine therefrom whether the fact that 
a given day was a legal holiday authorized the cessation of public 
work.!® The opinion then pointed out some of the more obvious 
difficulties with the statutory law.!7 It concluded that state offi- 





13 1917 Ops. Atr’y Gen. (Ohio) No. 121, p. 289. 
14 Onto Gen. Cove § 5977 (1948). See note 28 infra. 
15 Onto Gen. Cope § 154-20 reads, in part, as follows: 

“All employees in the several departments of the state service, except 
the state highway department, shall render not less than eight hours 
of labor each day, Saturday afternoons, Sundays and days declared 
by law to bé holidays excluded, except in cases in which, in the judg- 
ment of the director, the public service will not [sic.] thereby be im- 
paired... .” 

16 1929 Ops. Atr’y Gen. (Ohio) No. 84, p. 118. 

17“Your inquiry is whether Lincoln’s Birthday is a holiday, and the im- 
plication is that your specific question is whether or not there is justification 
for a cessation of public business and the closing of public offices on that day. 
While, as I have before stated, Section 8301 of the Code does not itself even 
attempt to call Lincoln’s Birthday, or any of the days therein enumerated 
legal holidays, but only holidays for the purpose of the negotiable instruments 
act, yet, if the statute did specifically state that these days should be legal 
holidays, we would be as much in the dark as to what significance to attach 
to this provision of law as we are by reason of the statute as it exists at pres- 
ent. This is so for the reason that there is no definition relating to legal 
holidays whereby it may be determined whether cr not the fact that a day is 
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ces may, but are not required to, close on Lincoln’s Birthday when 
in the judgment of the department head the public service will 
not be thereby impaired. It is clear that a result which either 
prohibited or compelled the recognition of Lincoln’s Birthday by 
closing state offices would be without warrant in the statute. 
An identical result would be obtained by analogy in the case of 
Columbus Day. The two holidays receive the same statutory 
treatment and there is no evidence which would tend to show 
significant variations in their customary treatment. In the case 
of each the customary treatment is based on recognition of its 
importance as a day of historical remembrance and honor to the 
one for whom the day is named. 

The analysis of the law pertaining to Lincoln’s Birthday and 
Columbus Discovery Day reveals no instance in which either of 
the days have been regarded as significant for purposes other 
than those of the Negotiable Instruments Law. The statutory 
deemphasis on these two holidays further strengthens the conclu- 
sion that they are holidays for the purpose of the Negotiable Instru- 
ments Law only. To this conclusion must be added the common 
sense one that they are important days of historical commemo- 
ration. These two purposes must be taken to exhaust the poten- 
tialities of Lincoln’s Birthday and Columbus Discovery Day un- 
der the Ohio law."® 


a legal holiday authorizes the cessation of public work. At the same time, 
however, it is somewhat significant that the Legislature, in amending Section 
8301 of the Code, supra, to include Lincoln’s Birthday therein, did so by an 
act entitled ‘To amend Section 8301 of the General Code, making the twelfth 
day of February, known as Lincoln’s Birthday, a legal holiday.’ Thus it will 
be seen that the Legislature, while intending to make Lincoln’s Birthday a 
legal holiday, did not in fact so state in the body of the act itself. This fact is 
in itself of some significance as indicating that the Legislature regarded all 
of the days enumerated in Section 8301 of the Code as legal holidays, with all 
of the attributes which legal holidays have. This is obviously true of such 
days as New Year’s Day, Christmas Day and Independence Day, which, as a 
matter of long established custom, have been regarded as days upon which 
public business should not be transacted. It was evidently the purpose of the 
Legislature to place the other days in this section in exactly the same cate- 
gory, for it would be ridiculous for me to hold that there was no authority 
for the closing of public offices on Christmas Day, for instance, and yet there 
is no more legal justification therefor than there is for the closing of offices 
on Lincoln’s Birthday. As a matter of fact, the legislation on the subject of 
holidays generally is in need of clarification.” Id. at p. 119. 

18 Of the “legal holidays” in Ohio it is interesting to note that The Ohio 
State University observes all except Lincoln’s Birthday and Columbus Dis- 
covery Day by the dismissal of classes. This should not be taken to mean 
that these two holidays are not observed as, it is submitted, there may be 
other modes of observation than the dismissal of classes. The University’s 
custom in requiring the attendance of students and the performance of usual 
services by faculty and staff on these two holidays is, in itself, a strong argu- 
ment as to its legality. 
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Lasor Day, New YeEar’s Day, INDEPENDENCE Day, THANKSGIVING 
Day anp Curistmas Day 


We have found that Lincoln’s Birthday and Columbus Dis- 
covery Day receive little statutory recognition. At the opposite 
pole is Labor Day which receives seemingly unequivocal recog- 
nition. The portion of Section 5977, General Code, which con- 
cerns Labor Day reads as follows: 

The first Monday in September of each year shall be 
known as “Labor Day” and for all purposes shall be con- 
sidered as the first day of the week. 

It is noteworthy that Labor Day is the only holiday which is 
expressly stated to be “for all purposes.” 

One would suppose that the phrase “for all purposes” is all 
inclusive. However, when the question of the validity of a pro- 
ceeding to advertise and sell a state aid road on Labor Day was 
presented to the Attorney General of Ohio, he answered that the 
act was valid though one to be deprecated as a violation of that 
which was intended to be established by Section 5977, General 
Code.’® It is difficult to understand why the legislature should 
not have succeeded in its attempt to make Labor Day a holiday 
“for all purposes.” It would seem that an ordinary business act 
such as effectuating a sale is most clearly the type of activity 
sought to be prevented by the Labor Day legislation. 

In State v. Thomas,”° the court was confronted with the prob- 
lem as to whether an indictment returned by a grand jury im- 
paneled and sworn on Labor Day was valid. In view of the 
statute previously enacted which concerned times of holding terms 
and which placed no limitation on the impaneling and swearing 
of grand juries on Labor Day,” the court found no difficulty in 
holding that the indictment was valid. It is submitted that this 
result is correct notwithstanding the broad language of the Labor 
Day statute. The Labor Day statute is simply inapplicable be- 
cause of the existence of the statute which expressly covers the 
fact situation involved. 

In Cincinnati Traction Co. v. Krauss,2* the court’s holding was 
summarized in paragraph two of the syllabus as follows: 


2. Where last day for filing bill of exceptions under 
Section 11564, General Code, fell on Labor Day, it was 
permissible to file exceptions on the day following, under 
Section 5977, which provided that Labor Day, for all 
purposes, shall be considered as the first day of the week, 


19 1911-1912 Ors. Atr’y Gen. (Ohio) No. A334, p. 840. 

2061 Ohio St. 444, 56 N.E. 276 (1900). 

21 Onto Gen. Cone § 1533 (1948). The previous statute was Onto Rev. Star. 
§ 457. 

2228 Ohio App. 205, 161 N.E. 563 (1927). 
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and Section 10216, which requires exclusion of Sundays 
in computing time for doing acts required by law; the 
first day of the week being interpreted as Sunday under 
Section 13044. 
This result is clearly correct. It could not have been based upon 
Section 8298, General Code.”* 

In Spiedel Grocery Co. v Armstrong” it was held that a judg- 
ment rendered on Labor Day was void. In the absence of a par- 
ticularly applicable statute it seems proper to hold the general 
provisions of the Labor Day statute applicable. 

What is the net result of the law applicable to Labor Day? 
The statutory language is the strongest applied to any “legal holi- 
day” in Ohio. It is believed that a sound interpretation of the 
statute requires an effectuation of the holiday “for all purposes” 
except where an unequivocal and specific statute requires differ- 
ent treatment. 

New Year’s Day, Independence Day, Thanksgiving Day, and 
Christmas Day are generally conceded to be important holidays 
both within and without Ohio. They are all listed in Section 8301, 
General Code, as legal holidays for purposes of the Negotiable 
Instruments Law and each is observed on the following business day 
when it falls on Sunday. In the same way, all are listed in Sec- 
tion 4838-1, General Code, as days upon which school boards may 
dismiss the schools under their control. The statutory statement 
of these holidays standing alone does not require the treatment 
which the holidays receive. What, then, is the basis upon which 
the recognition of these days as important holidays is founded? 
It would appear that custom stabilized over a long period of time 
establishes the place of these four holidays.”> In 1918 the Attorney 
General of Ohio aptly stated the situation by saying that “.. . it 
would be ridiculous for me to hold that there was no authority 
for the closing of public offices on Christmas Day, for instance, 
and yet there is no more legal justification therefor than there 
is for the closing of offices on Lincoln’s Birthday.””* It is believed 
that the only reason that such a holding would be ridiculous is 
that the customary recognition accorded to Christmas Day as a 
religious holiday and as a day of change from the usual pursuits 
of the people would prevent state employees and others from 
rendering their usual services or performing their usual occupa- 

23 Onto Gen. Cope § 8298 (1948) is applicable only to the computation of 
time for the purpose of the Negotiable Instruments Law. 

24 4 Ohio C.D. 498, 8 Ohio C.K. 489 (1894), aff'd, 53 Ohio St. 657, 44 NE. 
1130 (1895). 

25 See note 17, supra, for an indication of the customary recognition ac- 
corded to New Year’s Day, Independence Day, and Christmas Day. Thanks- 
giving Day is not included in the group. 

26 See note 17, supra. 
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tions on Christmas Day. This is not to say that the individual, 
if he chose, could not work on Christmas Day or that exceptions 
must not be recognized in order to maintain a flow or a reser- 
voir of essential public and private services. It does say that it 
would run so contrary to the general acceptance of Christmas Day 
as a holiday that it would be without warrant in law to general- 
ly require the rendition of usual work and labor on Christmas 
Day. It is believed that the argument applies equally to New 
Year’s Day, Independence Day, and Thanksgiving Day. New Year’s 
Day and Independence Day are different from Christmas Day in 
the kind of popular recognition they receive but are also among 
the most significant holidays. It is believed that to require the 
rendition of usual work on either of these two days would be 
without warrant in law. Certainly, the legislature must be pre- 
sumed to have been aware of the customary importance of all 
four of those holidays. 

One of the primary purposes of Thanksgiving Day, as pro- 
claimed by the President or by the Governor of Ohio, is to pro- 
vide a day of rest from one’s usual labors in which to celebrate 
Thanksgiving Day in the traditional American way. The elimi- 
nation of the day of rest and change from one’s usual occupation 
would effectively destroy the possibility of traditional celebration 
of the day. Therefore, Thanksgiving Day, along with New Year’s 
Day, Independence Day and Christmas Day, should because of long 
customary recognition be placed in the same status which Labor 
Day has achieved by statutory enactment. 


WASHINGTON’s BirTHDAY, Memoria Day, AND ARMISTICE Day 


These three holidays receive statutory recognition similar to 
Lincoln’s Birthday and Columbus Day in that they are days on 
which school boards may dismiss schools?” and stronger recogni- 
tion in that each of the three is to be observed on the next busi- 
ness day when vit falls on Sunday.?® Armistice Day has received 
additional statutory sanction of a character which strengthens it 
generally but which leaves much to be desired as far as precise defi- 
nition is concerned.”® Enunciation of the status of Armistice Day 
as “a legal holiday”®® is the beginning of the problem of the 


27 On10 Gen. Cope § 4838-1 (1948). 

28 Oun10 Gen. Cope § 8301 (1948). 

29 Onto Gen. Cove § 5977 (1948) makes Labor Day a holiday “for all pur- 
poses” and then prescribes Armistice Day in the following language: “The 
eleventh day of November shall be known as Armistice day and is hereby 
declared to be a legal holiday, and if said day falls on Sunday the following 
Monday shall be the legal Armistice holiday.” 

80 Id. 
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significance to be accorded to the day rather than its end.*! An 
opinion by the attorney general that Armistice Day is a legal holi- 
day and that boards of education have the legal power to dismiss 
schools on that day does not provide the needed clarity.** The 
power of a board of education to dismiss school is found in the 
statute allowing boards to dismiss school on certain enumerated 
days** and it is not believed that the Armistice Day statute* 
adds anything to that power. It could be argued that the exist- 
ence of a separate Armistice Day statute tends to lend strength 
and importance to the status of the day as a holiday. However, 
the context of the Armistice Day provisions, which immediately 
follow provisions making Labor Day a holiday “for all purposes,”** 
clearly diminishes the status of Armistice Day in comparison with 
that of Labor Day. It should require no argument to show that 
Armistice Day is not a holiday “for all purposes.” 

What then is the meaning of Armistice Day as a “legal holi- 
day”? There is certainly substantial support for the day because 
of its significance as a day of commemoration of the ending of 
the first World War. In a sense the day is one of rejoicing at 
the cessation of a terrible human conflict but in a larger sense 
it is a day of reverence and commemoration. The celebration of 
Armistice Day does not require those modes of rejoicing asso- 





81 An example of the ambiguous status of Armistice Day is shown by the 
following quotation from 1929 Ops. Arry. Gren. (Ohio) No. 1171, p. 1752 at 
1753: ‘ 
“Quite evidently it was the intention of the Legislature to make Armistice 
day, and the succeeding Monday in cases where Armistice day falls on Sun- 
day, a legal holiday. Just what significance attaches to this, however, is not 
at all clear. 

“It will be noted that Section 8301 of the Code is found in the group of 
laws relating to negotiable instruments, and it has been held by this office on 
several occasions that its force only extends so far as is necessary in the ap- 
plication of the law of negotiable instruments. Attention should further be 
directed to the fact that subdivision 11 provides ‘any day which may hereafter 
be made a legal holiday, shall for the purpose of this division, be holidays.’ 
Apparently, therefore, the section only purports to make the various days 
therein enumerated holidays for the limited purpose of negotiable instru- 
ments. 

“The provisions of Section 5977, supra, make it clear, however, that Armis- 
tice day is to be treated as a legal holiday generally. There is, however, no 
statute defining just what significance must be attached to the declaration of 
the Legislature in this respect. Nowhere is the statement to be found that 
public work shall cease, although by custom the authority of proper officials 
to provide for cessation of work on those days is well established.” 

821929 Ops. Arry. Gen. (Ohio) No. 1171, p. 1752. 

33 On10 Gen. Cope § 4838-1 (1948). 

34 Onto Gen. Cope § 5977 (1948). 

35 See note 28, supra. 


























66 OHIO STATE LAW JOURNAL [Vol. 11 


ciated with holidays such as New Year’s Day, Independence Day 
and Christmas Day. It would be equally fallacious to state cate- 
gorically that the law did or did not require the observance of 
Armistice Day as a day of rest from usual work and labor. Un- 
til the statute law is clarified we must recognize the ambiguous 
status of the day and allow its observance or non-observance as 
a day of rest to be left to private action.*® 

As has been indicated, Washington’s Birthday and Memorial 
Day receive the same statutory treatment as does Armistice Day 
except that they do not receive separate additional statutory sanc- 
tion. However, the separate Armistice Day statute is so equivo- 
cal that it is submitted there is no substantial difference between 
these two days and Armistice Day. Certainly Washington’s Birth- 
day and Memorial Day are also accorded substantial historical 
and commemorative significance. The customary recognition of 
the three days now under consideration is primarily along the 
lines of historical understanding and appreciation rather than the 
modes of outward and visible celebration recognized as appropri- 
ate for some of the other holidays. The citizen who would be 
highly offended at the thought of performing his usual labor or 
services on Christmas Day is at least less disturbed by the 
possibility of performing services on any of these three days. 
Private action is also a suitable mode for determining whether 
Washington’s Birthday and Memorial Day should be observed as 
holidays. The legislature has instructed neither the citizenry nor 
the various branches and agencies of the state as to the effect to 
be given to Washington’s Birthday, Memorial Day, and Armistice 
Day. The silence of the legislature with regard to these three 
days makes the matter purely one of discretion. 


SPECIAL Purpose Ho.iimays 


Each year election day is made a holiday.*? The statutory decla- 
ration standing alone is not a model of clarity®* but the obvious 
purpose of makihg the day a holiday gives content to the statute. 
This is indicated by the following quotation from an opinion of the 
attorney general: 

Even without the legislative history ..., the purpose of 


86 There is no reason for a uniform result to be expected or desired. For 
example, many who would think that the transaction of business for profit 
as usual on Armistice Day was inappropriate would regard it as singularly 
fitting observation of the day for institutions of higher learning to remain 
open. 

37 Onto Gen. Cone § 5976 (1948). 

38 On10 Gen. Cope § 5976 reads as follows: “The first Tuesday after the 
first Monday in November of each year, between the hours of twelve o’clock 
noon, central standard time, and five thirty o’clock p.m. central standard time, 
shall be a legal part holiday.” 
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Section 5976 is manifest. The object of the legislature was 
to make it possible for the citizens of the state to be re- 
lieved from their ordinary duties, for a sufficient period 
of time to enable them to perform their more important 
duty of participating in the conduct of the affairs of their 
government. The section was and is a statute pertaining 
to elections.*® 


As long as the purpose of the statute is considered there should 
be no difficulty in construing it. 

“V-J Day’*® is an example of a special purpose holiday which 
does not recur periodically. The spontaneity of the occasion guided 
by the purpose as stated in the proclamation is usually sufficient 
to afford adequate information as to the purpose and effect of the 
special holiday. Of course, the problem would be complicated if 
the non-recurring special purpose holiday fell on other than a 
Sunday. 


CoNcLUSION 


It is perfectly clear that a precise evaluation of the so-called 
“legal holidays” in Ohio must await the substitution of legislative 
precision in place of the present ambiguity. It is believed that the 
following summary is as definite an evaluation of the law of holi- 
days in Ohio as the present legislation permits: 

1. For purposes of the NIL: 

a. Lincoln’s Birthday. 
b. Columbus Discovery Day. 
. For purposes as détermined by private action (or public 
action in the case of public employees): 
a. Washington’s Birthday. 
b. Memorial Day. 
c. Armistice Day. 
. “For all purposes: ” 
a. Labor Day (express statutory sanction). 
b. New Year’s Day. 
c. Independence Day. 
d. Thanksgiving Day. 
e. Christmas Day. 

The legislature could easily clarify the law of holidays by mak- 
ing a separate listing in one section of all the holidays “for all pur- 
poses.” Some such definition as the following suggested one would 
result in substantial clarification: 

Holidays for all purposes are days on which the per- 
formance of usual public or private work, labor, service, 

or other employment or occupation shall not be required. 

Nothing in this section shall operate to prohibit the per- 

formance of such work which of necessity must be per- 


- 891927 Ops. Arr’y. Gen. (Ohio) No. 1158, p. 2042 at 2044. 2™” 
40 3 Cope Fep. Recs. ProcLAMATION No. 2660 (1945 Supp.). “V-J Day” was 
Sunday, August 19, 1945. 
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formed on such holiday. It is the intention of this section 
to establish each of the holidays hereinafter enumerated 
as an extra day of rest. When any holiday for all purposes 
falls on Sunday (the first day of the week) the next suc- 
ceeding day, which would otherwise not be a holiday, shall 


be the holiday for all purposes. 

The legislature would in all probability wish to enumerate all 
the holidays “for all purposes” as summarized. It might be desir- 
able to include some or all of those which are now subject to de- 
termination by private action. 





A Re-appraisal of the Ohio Administrative 
Procedure Act 


Ervin H. Potiack* ann J. Russect LeEacn** 


INTRODUCTION 


In recent years, with the steady growth and increase of ad- 
ministrative regulation, frequent consideration has been given to 
uniformity and standardization of the administrative process at 
both the federal and state levels. Many articles and speeches have 
advocated legislation on uniform administrative procedure with a 
view to establishing consistent procedural patterns and standards 
for administrative bodies.1 These activities, stemming in part from 
a general dissatisfaction with some agency practices, have resulted 
in the enactment of a number of statutes on this subject.” 

In 1937, a Committee on Administrative Agencies and Tribunals 
was created in the American Bar Association and in the following 
year the Committee issued a report on the Judical Review of State 
Administrative Action in State Courts. In 1939, the same Com- 
mittee reported on the Judical Review of Federal Administrative 
Determinations and accompanied this report with a draft of a 
proposed act relating to state administrative procedure.* This draft 
was referred to the National Conference of Commissioners on Uni- 
form State Laws. During the years 1939-1943, the Uniform Civil 
Procedure Act’s Section of the Conference and the corresponding 
committee of the American Bar Association met and considered 
numerous changes to the original draft. During this period annual 








* Assistant Professor of Law and Law Librarian, College of Law, The 
Ohio State University. 

** Reference Librarian, College of Law, The Ohio State University. 

1See Aitchison, Reforming the Administrative Process, 7 Gro. Wasu. L. 
Rev. 703 (1939); Alexander, Administrative Law: A Threat to Our Constitu- 
tional Guarantees? 3 Nat. B.J. 276 (1945); Blachly, A New Approach to the 
Reform of Regulatory Procedure, 32 Gro. L.J. 325 (1944); Grant, The Search 
for Uniformity of Law, 32 Am. Pot. Sct. Rev. 1082 (1938); Kaufman, Is the Ad- 
ministrative Process a Fifth Column? 6 Jonn MarsHatt L.Q. 1 (1940); Pound, 
Proposed Legislation as to Federal Administrative Procedure, 20 Inv. L.J. 29 
(1944); Schulman, Administrative Procedure—A Survey of Suggested Re- 
form, 15 Temp. L.Q. 1 (1940); Smith, Administrative Law: A Threat to our 
Constitutional Government? 31 Va. L. Rev. 1 (1944); Smith, A Step Forward 
in Administrative Law, 57 N.J.L.J. 205 (1944). 

2See Nathanson, Recent Statutory Developments in State Administrative 
Law, 33 Iowa L. Rev. 252, 253 (1948). 

363 A.B.A. Rep. 623 (1938). 

464 A.B.A. Rep. 407 (1939). 
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reports and tentative drafts were prepared for presentation to the 
Conference. The final draft of the Model Act was approved at 
the October, 1946, annual meeting of the Conference.® 

Meanwhile, to meet similar considerations and demands, Ohio 
passed an Administrative Procedure Act in 1943.7 And, after a 
decade of legislative deliberation, Congress passed the Federal Ad- 
ministrative Procedure Act in 1946.8 

While much similarity exists between the Model Act and the 

Ohio Act, there are variances between them. The writers propose 
to consider some of these differences which appear significant. The 
distinctions to be considered are created by the inclusion of certain 
provisions in the Model Act for which the Ohio Act has no com- 
parable sections. The Model Act’s major differences relate to pe- 
titions for adoption of rules, declaratory rulings by the agencies, 
rules of evidence, official notice, and decisions and orders. This 
article does not purport to review the sections of the Model Act 
which are covered by fairly comparable provisions of the Ohio Ad- 
ministrative Procedure Act, such as judical review and the publi- 
cation of regulations. Frequent references will be made to cor- 
responding sections of the Federal Act in view of its extensive 
legislative history and subsequent analyses. 


Petitions For ApopTion Or RuLes 


Section 5 of the Model Act® provides for petitions for adoption 
of rules as does Section 4(d) of the Federal Act.!° While these 





5 National Conference of Commissioners on Uniform State Laws. Report 
of Special Committee on Uniform Administrative Procedure Act. Fifty-second 
Annual Conference, Detroit, Michigan, August 18-22, 1942. 

National Conference of Commissioners on Uniform State Laws. Uniform 
Administrative Procedure Act as revised at the Fifty-second Annual Con- 
ference, Detroit, Michigan, August 18-22, 1942. 

National Conference of Commissioners on Uniform State Laws. Report of 
Special Committee on Uniform Administrative Procedure Act. Fifty-third 
Annual Conference, Chicago, Illinois, August 17-21, 1943. 

6 Handbook of the National Conference of Commissioners on Uniform 
State Laws, 1944, page 329. 

7 Onto Gen. Cone §§ 154-61 to 154-73 (1948). The 1943 legislation covered 
only administrative procedure in relation to licensing. (120 Ohio Laws 358). 
By amendment in 1945, the act was extended so as to cover many of the sub- 
jects suggested in the Model State Administrative Procedure Act. (121 Ohio 
Laws 578). 

860 Srar. 237, 5 U.S.C.A. §§ 1001-11 (Supp. 1946), approved June 11, 1946. 

® Section 5 of the Model Act reads as follows: “Any interested person may 
petition an agency requesting the promulgation, amendment, or repeal of any 
rule. Each agency shall prescribe by rule the form for such petitions and the 
procedure for their submission, consideration and disposition.” 

10 Section 4(d) of the Federal Administrative Procedure Act reads: “Each 
agency shall accord any interested person the right to petition for the is- 
suance, amendment, or repeal of a rule.” 
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provisions are phrased differently, they are identical in content." 
Similar provisions have been adopted by most states that have ad- 
ministrative procedure acts.’? California adds a requirement that 
denials of hearings be in writing and within thirty days or else a 
hearing be scheduled within that time.’* Minnesota has carried 
the concept still further in its requirement that a public hearing 
is a necessary adjunct to a petition." 

In Ohio, there is one such similar section, but its application 
is limited to the Board of Building Standards. There is also a sec- 
tion permitting petitions for rescinding the rules of the Tax Com- 
missioner.'® This, however, is fundamentally an appeal or review 
measure, since the section provides that the Board of Tax Appeals 
pass on the rules of the Commissioner. 

A survey of the state agencies of Ohio,!’ conducted by the 








11 The United States Attorney General in his Manual on the Administrative 
Procedure Act (1947) has directed that “every agency with rule making powers 
subject to section 4 should establish, and publish under section 3(a) (2), pro- 
cedural rules governing the receipt, consideration and disposition of petitions 
filed pursuant to section 4(d).” (Italics ours). Thus the essential effect is the 
prescribing of procedural rules for petitions by agencies under either act. See 
also, Fuchs, The Model Act’s Division of Administrative Proceedings into Rule- 
Making and Contested Cases, 33 Iowa L. Rev. 210, 232 (1948). 

12 Mo. Rev. Srat. ANN. § 1140.104 (Supp. 1946); Wis. Srar. § 227.04 (1945); 
Cat. GoveRNMENT Cope § 11426 (1947). 

13 Cat. GovERNMENT Cope § 11427 (1947). 

14 Minn. Srat. Ann. §§ 15.042, 15.043 (1946). 

15 Ono Gen. Cove § 12600-290 (1948). 

16 Onto Gen. Cope § 1464-4 (1948). 

17 A letter and questionnaire were sent to each of the state boards, com- 
missions, and agencies in Ohio, seeking the opinions of the state officials re- 
garding the considerations treated by this article. The questionnaire follows: 

QUESTIONNAIRE TO ADMINISTRATIVE AGENCIES OF THE STATE 

OF OHIO REGARDING THE OHIO ADMINISTRATIVE 
PROCEDURE ACT 

1JIs your agency engaged in licensing functions? 

2Is your agency empowered to promulgate rules? 

3 If not, does any other agency or board have such authority in matters 
relating to your agency? (Please name the other agency.) 

4Is your agency empowered to make adjudications? 

5 Are there within your knowledge any ial statutes now in effect 
which apply provisions similar to those in Model Act to your agency? 

6 If the answer to question five is ‘yes’, please list those statutes. 

7Do your agency’s rules provide for petitions for adoption of rules? 
(State the rule.) 

8 By what method could an outside party present a proposed rule, amend- 
ment or revocation of a rule to your agency for consideration and pos- 
sible issuance? 

In the absence of such a rule, do you favor or do you object to having 
a section allowing such petitions apply to your agency? (Please state 
your reasons.) 

10Do your agency’s regulations provide for declaratory rulings by the 

agency? (State the rule.) 

11 By what method, if any, could an outside party obtain knowledge of 

whether a rule or statute enforced by your agency would be applicable 
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writers, revealed that a significant number of agencies informally 
permit applications for changes in their rules and give the requests 
such consideration as is deemed warranted.'* While the Ohio 
agencies recognize the desirability of such practices, and do in- 
formally permit petitions, a bare majority of those answering the 
questionnaire expressed objections to the application of such a pro- 
vision to their agencies.'® The reasons given for these objections 
were of marked similarity to those expressed by critics of Section 
4(d) of the Federal Act. 


Various arguments for and against the petition sections of the 
Federal and Model Acts have been made. Congressman Francis E. 
Walter, speaking in Congress in favor of the Federal Act, said, “The 
right of petition is written into the Constitution itself. This sub- 
section confirms that right where Congress has delegated legis- 
lative powers to administrative agencies.”®° A note to a similar 
section in a proposed uniform act,?! which preceded the Model Act, 
stated that it would seem that such a right as outlined here already 
exists and that the purpose of the section is to familiarize indi- 





to him should he take some particular action? 
12In the absence of such rule, state any views you might have regarding 
a provision permitting declaratory rulings by your agency. 
13Do your agency’s rules contain a section on admissibility of evidence? 
(State the section.) 

14 What is your agency’s present policy on admissibility of evidence at 

adjudications? 

15In the absence of such a rule, what would be your views as to having a 

section similar to Section 9(1) of the Mode! Act apply to your agency? 

16 Do your agency’s rules provide for the taking of judicial or official no- 

tice? (State the rule.) 

17 What is your agency’s present policy on the taking of such notice? 

18In the absence of such rule, what would be your views as to having 

a section similar to Section 9(4) of the Model Act apply to your agency? 
19Do your agency’s rules provide for written decisions ed by 
findings of fact and conclusions of law? (State the rule.) 

20 What is your agency’s present policy on writing of decisions, and mak- 

ing findings of fact and conclusions of law? 

21In the absence of such rule, what would be your views as to having a 

section similar to Section 11 of the Model Act apply to your agency? 

While only eighteen agencies replied to the letter and questionnaire, they 
represent the more important state bodies; hence, it is felt that their replies 
are of sufficient import to merit appropriate attention. 

18 Of the twelve agencies which answered item eight of the questionnaire, 
eight permit individual petitions by some informal procedure. It should be 
noted that a negative answer to this question does not necessarily infer that 
the agency would refuse to accept requests for rule changes. 

19 Of the eleven agencies answering item nine of the questionnaire, five 
either favored or had no objection to such a provision. Six agencies objected 
to the provision; one objected solely on the ground that it was unnecessary. 

20 Administrative Procedure Act — Legislative History, Sen. Doc. No. 248, 
79th Cong., 2d Sess. (1947), p. 359. 

21 Handbook of National Conference of Commissioners on Uniform State 
Laws (1943), pp. 234-5. 
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viduals with it and to apprise the agencies of their duty to receive 
and consider such requests. 

The arguments against the section are esseniially threefold. 
The first emphasizes the extra work which such a section would 
cause an agency. The second is that it encourages minority lobby- 
ing tactics, and the third is that it is unnecessary. Each of these 
grounds for objection merits consideration. 

The critics, whose objections are founded on increased work 
load, point out that many additional steps are necessitated by the 
procedure without a corresponding gain of substantive benefits. 
Initially, regulations would have to be adopted, published, and 
disseminated to set up a formal procedure for submitting petitions. 
The petitions would require stamping, acknowledgment, and proper 
routing; a study of each proposal would be necessary; many more 
hearings would be held, causing increased paper work and loss of 
time; many more regulations would be drafted and published; and 
the agency personnel would need re-education regarding each 
change. 

The writers believe that some of these obstacles are avoided 
by the precise wording of the Model Act section. It is phrased so 
as to provide flexibility, permitting ample discretion to each agency. 
Hearings on petitions are not a universal requirement. Each agency 
is authorized to formulate its own procedure. It does not follow 
that the procedural regulations should require hearings on all 
petitions for, as it has been stated, such a requirement would cause 
a serious waste of time.®? In each instance, the agency would de- 
cide as to the merit of the hearing procedure. 

It is admitted that the requirement would result in some added 
clerical work as well as the possible drafting of additional regu- 
lations or amendments. If the provision is meritorious, appropri- 
ations should be sought from the legislature to meet any additional 
staff load which might develop. Under the most adverse circum- 
stances this should not result in the addition of more than a few 
new staff members. The argument that the section might result 
in the drafting of additional regulations should be balanced against 
the desirability for more effective formulation of agency policy. 

While it is true that agency personnel would require some re- 
education as each regulatory change is made, this problem appears 
to be inconsequential if the modification is deemed necessary by 
the agency. At any rate, it is doubtful that so many regulatory 
changes would follow from the petitions as to create a staff edu- 
cational problem. 

The argument that the section encourages minority group tac- 
tics presents a two-fold consideration. The critics point out that 





22 Nathanson, ibid, 262. 
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a minority group could submit so many repetitious or unwarranted 
petitions as to overload an agency, causing a breakdown of its oper- 
ations. They also express the fear of powerful minority lobbies. 
They feel that such minority groups have tight control over their 
memberships and can, by a volume of correspondence or full at- 
tendance at hearings, blind the agencies into believing that they 
reflect majority opinion, thereby unfairly influencing the agencies 
in their determinations. 

Again, this first concern is recognized, but it is believed that 
the danger is more than compensated for by the advantages gained. 
The agency could summarily dispose of the repetitious petitions or 
consolidate them into a single action. 

The second point relating to concentrated group action pre- 
sents a more serious problem. However, the possible adoption of 
regulations favorable to a minority group exists with or without a 
petitioning provision where the policy-determining body is not fully 
alert to the issues at hand or is not sensitive to its administrative 
and public responsibilities. The argument merely supports the re- 
quirement that the policy-makers of administrative agencies be men 
of adequate capacities and possess the objective courage to perform 
their public duties. 

The third objection to Section 5 of the Model Act relates to a 
general dissatisfaction with the policies and programs of admin- 
istrative bodies and extends to a general criticism of administrative 
control, public officials and attorneys. While the section itself is 
very brief, the protagonists of this view believe that its adoption 
would result in additional regulation, helping to swell the already 
crowded law book shelves. While few would stand by such argu- 
ment if a provision were necessary to meet a compelling situation, 
they point out that there would actually be few requests for rule 
changes and that the agencies, without a statutory requirement, 
already hear and give such requests merited consideration. Doubt 
is also engendered as to the effectiveness of the section to attain 
the results sought. 

It is undoubtedly true that few petitions would be submitted 
to the agencies whose programs contain a minimum of restrictive 
or prohibitory features. Yet it does not follow that all petitions 
would be without merit. The mere fact that beneficial change in 
administrative regulation could result from a standardized pro- 
cedure is of itself a strong argument in its favor. 

It is also believed by its proponents that the section would help 
in fostering good public relations. The presence of a specific petition 
procedure could lead to a clarification of the reasons for the is- 
suance of a necessary, yet unpopular or burdensome, regulation. 
Standardizing the petition procedure, especially in those agencies 
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where it is informally followed, would tend to emphasize agency 
fairness and objectivity and the danger of criticism of action as 
being arbitrary and privileged would be less likely under those 
circumstances. 

While neither Section 5 of the Model Act nor Section 4(d) of 
the Federal Act accomplishes all that might be desired, each is of 
value for its educational content and the resultant strengthening 
of the administrative process. The public would be informed of its 
rights and the agencies would be committed to uniform, announced 
policies. 

DectaraTory Ruiincs By AGENCIES 

Section 7 of the Model Act”* and Section 5(d) of the Federal 
Act** provide for declaratory rulings by agencies. While the 
declaratory judgment has long been viewed with favor as a ju- 
dicial instrument, it has not been generally accepted as a part 
of the administrative process. To date only Wisconsin has fol- 
lowed the leadership of the Model and Federal Acts by adopt- 
ing this procedure.*® 

Essentially, both sections are intended to correct what is deem- 
ed a deficiency in the administrative field. Congressman Francis 
E. Walter emphasized the need for authorizing determinations 
which resolve administrative controversies without compelling a 
party to act upon his own view and at his peril in the absence of 
clear or specific administrative regulation.”® 

The sections of the Model and Federal Acts, while having the 
same objective, are differently worded. The Model Act section has 
been criticized in that its provisions regarding petitions, effect, ap- 
peal, and procedural rules appear to be “largely repetitive of other 
provisions of the Act and hence redundant.”** Wisconsin, in adopt- 
ing its procedure, extended it to provide that whenever an issue of 


23 Section 7 of the Model Act is as follows: “On petition of any interested 
person, any agency may issue a declaratory ruling with respect to the ap- 
plicability to any person, property, or state of facts of any rule or statute en- 
forceable by it. A declaratory ruling, if issued after argument and stated to 
be binding, is binding between the agency and the petitioner on the state 
of facts alleged, unless it is altered or set aside by a court. Such a ruling 
is subject to review in the [District Court] in the manner hereinafter pro- 
vided for the review of decisions in contested cases. Each agency shall pre- 
scribe by rule the form for such petitions and the procedure for their sub- 
mission, consideration, and disposition.” 

24 Section 5(d) of the Federal Act reads as follows: “The agency is au- 
thorized in its sound discretion, with like effect as in the case of other orders, 
to issue a declaratory order to terminate a controversy or remove uncertainty.” 

25 Wis. Srat. § 227.06 (1945). 

26 Sen. Doc. No. 248, ibid, page 362. 

27 Abel, The Double Standard in Administrative Procedure Legislation: 
Model Act and Federal Act, 33 Iowa L. Rev. 228, 238 (1948). 
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fact arises in a declaratory judgment proceeding in a court, the 
court shall refer the case to the agency for its determination of the 
fact-issue under the declaratory ruling procedure.*® Under this 
section the issuance of a declaratory ruling becomes mandatory. 

While the Ohio statutes do not provide for declaratory rulings 
either in the Administrative Procedure Act or in any sections per- 
taining to individual boards, commissions, or agencies, our survey 
revealed that some Ohio agencies do issue “unofficial” rulings.” 
However, since these actions do not have the sanction of statutes, 
they are not necessarily binding, nor are they subject to judicial 
review. 

The majority of the Ohio agencies replying to the questionnaire 
did not favor the statutory adoption of the Model Act’s declaratory 
ruling procedure.*® They contended that the work load of the 
agencies would be increased, that this system is more properly a 
judicial function, and that other interested persons would contend 
that their fact-situations are covered by declaratory rulings which 
are not in point. 

The above arguments and others have been directed at the 
Federal Act and other similar proposals. Mr. Robert M. Benjamin, 
in his report to the Governor of New York, disapproved of such 
legislation on the ground that it is impossible to define the circum- 
stances in which it will be practicable to issue administrative rul- 
ings, and it is therefore not desirable to impose on any adminis- 
trative agency legal obligations to formulate such orders.* He 
further believed that, should there be a need for such legislation, 
it should be directed to the specific agencies in particular fields of 
administrative activity. 

Additional reasons for objecting to such legislation are based 
upon a dislike of the declaratory judgment procedure and an un- 
willingness to see the procedure extended. This objection includes 
the belief that the regulations are generally written in simple lan- 
guage and are capable of interpretation by anyone. Further, when 
the subject matter is intricate and the regulation is necessarily com- 
plex, the interested party should hire an attorney for guidance. 
Fear has also been expressed that certain interested persons might 
attempt to exploit the procedure by submitting innumerable re- 
quests for rulings on slightly altered facts in “an effort to reach 
the outermost edge of legal conduct without stepping over the 


28 Wis. Srat. § 227.05 (1945). 

29 Of the ten agencies replying to the question, seven rule on such requests 
in an informal manner. 

380 Four agencies objected, two favored, and four expressed no opinion as 
to this section of the Model Act. 
31] BEenJAMIN, ADMINISTRATIVE ADJUDICATION In NEw Yors 261 (1942). 
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boundary into actual illegality.”*? 

A further objection to this and other uniform administrative 
procedure regulations is that the undeviating court procedures 
which are ponderous and time-consuming should not be imposed 
upon the administrative process where flexibility and alacrity are 
so fundamental. 

The preceding discussion of petitions for adoption of rules em- 
braces some of the general arguments and answers which are ap- 
plicable to these considerations. Undoubtedly, some increased work 
load would result from the enactment of this provision; however, 
it might reduce some phases of enforcement activity in that inno- 
cent violations might be eliminated by the clarification of the mean- 
ing of regulations. Also, where reasonable discretion is permitted 
the agencies, there need be little concern regarding increased work 
load. The Federal Act provision on declaratory rulings is restrict- 
ed by the introductory provisions of Section 5 and permits the 
agency to use “sound discretion” in giving rulings. A refusal to 
give a declaratory ruling is subject to judicial review. The Model 
Act, on the other hand, provides that any agency “may” issue such 
a ruling. Since that procedure is enabling and permissive only,** 
no refusal could become the subject of judicial review. Notwith- 
standing the fact that the Federal Act does not provide the dis- 
cretion allowed agencies by the Model Act, the experience of fed- 
eral agencies does not indicate that the increase of work under the 
Federal Act has been excessively burdensome. The public bene- 
fits derived from the procedure seem to counterbalance these ob- 
jections. 

The Model Act is subject to almost irrefutabie criticism in 
that a refusal to make a ruling, regardless of the merits, is not sub- 
ject to judicial review. In view of this, it might follow that the 
Federal Act provision is more desirable than the Model Act sec- 
tion. 


The belief that the declaratory ruling procedure is more proper- 
ly a judicial function is incongruous since the administrative 
agencies to be affected have adjudicatory powers. While the Model 
Act purports to extend the declaratory ruling authority to “all” 
agencies, such authority would, in fact, be given only to those 
bodies having previously existing adjudicatory powers. Further- 
more, this is an extension of powers, not a restriction. There seems 
to be little reason why an agency adjudication should be subject to 
greater limitation than is that of the courts. 





32 Final Report of the Attorney General’s Committee on Administrative 
Procedure (1941), page 30. 





33 Stason, The Model State Administrative Procedure Act, 33 Iowa L. Rev. 
196, 204 (1948). 
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Strong objection to the section has been made on the ground 
that other parties would contend that their situations were covered 
by declaratory rulings which the agency considers inapplicable. 
Agency objection, for the most part, is based upon the difficulty of 
restricting declaratory rulings to the immediate factual pattern. If 
such rulings are, in fact, inapplicable, the cases should be sufficient- 
ly distinguishable. If, on the other hand, distinguishing features 
are not discernible as between the fact-issues, appropriate declar- 
atory rulings should be made applicable to all affected parties. No 
reason is apparent why the principles of equal treatment to all and 
predictability of the law should be withheld from the administrative 
arena. This argument in opposition to the section could be present- 
ed with equal force to the drafting of any legislative, administrative 
or judicial measure. Any written document may be subject to mis- 
interpretation. The answer to this problem is not in refraining 
from the performance of an essential or helpful function but in 
executing competent rulings by government officials charged with 
such responsibility. 

The objections voiced by Mr. Benjamin as to the difficulty in 
defining the circumstances under which administrative rulings 
shall be made has been met by both the Model and Federal Acts. 
It should be noted that the Benjamin report was made in March, 
1942, and that both Acts came later. The Model Act recognized 
and avoided the problem by leaving the issuance of such rulings 
to the discretion of the agency. No attempt was made to develop 
standards or criteria for the giving of declaratory rulings. The 
Federal Act, on the other hand, authorizes the issuance of decla- 
ratory orders within the “sound discretion” of the agency. Since 
the refusal to issue a ruling is subject to judicial review, it must 
be founded upon sound reasons to give support to the agency’s 
position. 

There is no need to consider the merits and demerits of the 
standard declaratory judgment procedure as used in the courts 
since that procedure is now almost universally accepted with evi- 
dent success. As the functions of the declaratory judgment and 
declaratory ruling are markedly similar, it follows that any of the 
arguments against declaratory judgments would carry but relative 
weight when used against declaratory rulings. 

Since “the perils of unanticipated sanctions and liabilities” are 
as great in the administrative field as they are in the judicial arena, 
requirements favoring certitude and definitiveness should be en- 
couraged in that sphere as well as in the other. The declaratory 
ruling, in aiding the termination of a controversy or the removal 
of uncertainty, provides valuable guidance to the public — as- 
sistance which may be absent when the procedure has not been 
given statutory sanction. 
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ADMISSIBILITY OF EVIDENCE 


Although both the Ohio Act** and the Federal Act**® contain 
sections relating to the admissibility of evidence before adminis- 
trative tribunals, neither attempts to formulate standards for such 
admissibility. The section of the Federal Act restricts the use of 
evidence, however, by requiring that “no sanction shall be imposed 
or rule or order be issued except . . . as supported by and in ac- 
cordance with the reliable, probative, and substantial evidence.” 
Section 9(1) of the Model Act*® differs from the Ohio and Federal 
Acts in two aspects. Firstly, it requires that the court rules of 
privilege be applicable to administrative agencies. And secondly, 
the section attempts to provide a standard by which agencies may 
test the admissibility of other proffered evidence. While the section 
may be criticized for not providing more specific standards, it af- 
fords “nonetheless a formula, in contrast with the federal act’s 
carte blanche.” 

The evidence provisions of the other state administrative pro- 
cedure acts vary considerably. While California and Wisconsin 
subscribe to the Model Act’s requirement as to privilege,** no state 
has adopted the admissibility standard of the Act. North Dakota*® 





34 Onto Gen. Cope § 154-70(5) reads as follows: “The agency shall pass 
upon the admissibility of evidence, but a party may at the time make objec- 
tion to the rulings of the agency thereon, and if the agency refuses to admit 
evidence, the party offering the same shall make a proffer thereof, and such 
proffer shall be made a part of the record of such hearing.” 

85 Section 7(c) of the Federal Act is as follows: “Except as statutes other- 
wise provide, the proponent of a rule or order shall have the burden of proof. 
Any oral or documentary evidence may be received, but every agency shall 
as a matter of policy provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by and in accordance 
with the reliable, probative, and substantial evidence. Every party shall have 
the right to present his case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts. In rule making or determ- 
ining claims for money or benefits or applications for initial licenses any 
agency may, where the interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of the evidence in written 
form.” 

36 Section 9(1) is as follows: “Agencies may admit and give probative ef- 
fect to evidence which possesses probative value commonly accepted by rea- 
sonably prudent men in the conduct of their affairs. They shall give effect to 
the rules of privilege recognized by law. They may exclude incompetent, 
irrelevant, immaterial, and unduly repetitious evidence.” 

37 Abel, ibid, page 239. 
38 CaL. GOVERNMENT Cope § 11513(c) (Supp. 1945); Wrs. Srat. §227.10 (1947). 
39N. D. Rev. Cope § 28-3206 (1943). 
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attempts to standardize its agency rules of evidence by providing 
that the agencies shall use the same rules as do the state district 
courts except when such rules must be waived by the agency to 
ascertain the substantive rights of all the parties. And when such 
rules are waived, only evidence of probative value shall be ac- 
cepted. The acts of four states*® provide that their agencies shall 
not be bound by the usual common law or technical rules of evi- 
dence. Of these, California prescribes that any evidence may be 
used for the purpose of supplementing or explaining any direct 
evidence but shall not be sufficient in itself to support a finding un- 
less it would be admissible over objection in the trial of a civil ac- 
tion.*! 

Some statutes in Ohio attempt to deal with administrative rules 
of evidence on an individual agency basis. Several provide that the 
agency shall apply the same rules as does a court in the trial of a 
civil action.‘? Other statutes provide that the appropriate agencies 
shall not be bound by common law, statutory, technical or formal 
rules.** In marked contrast to the Model Act’s provision as to 
privilege, Section 1465-27 of the Ohio General Code provides that 
in any proceeding based upon or growing out of a violation of any 
law which is administered by the tax commission, a party may not 
refuse to testify or produce evidence on the ground of self-incrimi- 
nation. However, to protect him, the section further provides that 
he cannot be prosecuted for any transaction concerning which he 
testified, except for perjury in his testimony. Our survey of state 
agencies and further research revealed that some agencies have 
regulations dealing with the admission of evidence in their ad- 
judicatory hearings.‘* The survey also indicated that many agencies 

40 Cat. GovERNMENT CopE §11513(c) (Supp. 1945); Ind. Acts 1927, c. 365, 
§ 8; Pa. Srar. Ann. Tit. 71, § 1710.32 (Supp. 1946); Wis. Srat. § 227.10 (1947). 

41 Cat. GoveRNMENT Cope § 11513(c) (Supp. 1945). 

42Qn10 Gen. Cope §§ 1465-90 (rehearings before the Industrial Commis- 
sion), 1326 (State Dental Board), 552 (Public Utilities Commission — “Except 
as otherwise provided. .”), 2967-4 (hearings before Probate Judge to establish 
local park districts). 

43Qn10 Gen. Cope §§1465-91 (Industrial Commission), 1359-21 (Di- 
vision and subdivisions of Aid to Aged), 1359-41 (Department of Public Wel- 
fare and Counties — in relation to charities). 

44 Tllustrative of such regulations are Rule XIII, §6 of the Civil Service 
Commission, Regulation A-9 of the Division of Securities, and Regulation 7, 
§ 6 of the Board of Liquor Control which provide that the reception of evidence 
at such hearings shall be governed in general by the rules applied by the 
courts in the trials of civil actions. Regulation 8 of the Division of Social 
Administration takes the opposite approach, providing that technical rules 
shall not apply, but reasonable efforts should be made to obtain the most 
credible evidence. The regulation further provides that opinion evidence of 
a subjective nature or of an expert or technical nature may be introduced 
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have unofficial admissibility standards.** Most of the agencies ex- 
pressing an opinion on the problem believed their present system 
to be satisfactory.*® 

While there has been agitation for applying all evidentiary 
court rules to administrative agencies, such views are less vocal to- 
day. Yet there is continuing expression which favors restricting 
agency discretion in evidentiary matters. It is thought that at least 
a few of the established rules of evidence, whose value is un- 
questioned, would have equal merit when applied to the admin- 
istrative process. The Model Act provision relating to the rules of 
privilege is an outgrowth of such thought. The reasons why the 
drafters of the Model Act did not incorporate other positive rules 
of evidence must be left for conjecture. It would seem safe to as- 
sume, however, that all the other rules were evaluated and found 
to be wanting, or that the evaluation process was omitted for one 
reason or another. It is our belief that the Model Act could well 
have included other rules in addition to the rule of privilege. This 
latter rule was no doubt incorporated into the section since its 
workability went unchallenged and there appeared to be no reason 
why, assuming its social desirability, it should not be equally satis- 
factory in administrative tribunals. But these arguments might 
also favor the application of other rules to administrative bodies. 
Many studies have been made which evaluate specific evidentiary 
rules in the light of their applicability to the administrative pro- 
cess,*7 yet no persuasive argument has been found which supports 





only if the hearing officer has established the competency of the witness. 

Regulation 308.23 of the Bureau of Unemployment Compensation and Rule 
I, 905.2 of the Board of Review of Unemployment Compensation are even more 
liberal in granting discretion to the hearing officer. 

45 Such standards vary widely from agency to agency. For example, the 
Motor Vehicle Dealers’ and Salesmans’ Licensing Board and the Board of Tax 
Appeals attempt to apply the usual judical rules while the Division of Insur- 
ance and the Tax Commissioner apply a more liberal standard. Of interest 
is the fact that some agencies appear to apply standards quite different from 
the official statutory or regulatory controls. For example, the Division of 
Aid to the Aged, by reason of Onto Gen. Conk § 1359-21, is not bound by the 
usual technical rules, yet the returned questionnaire from this agency re- 
vealed that they do apply the judical rules of evidence. On the other hand, 
the Division of Securities indicated that they permit “broad latitude — not 
common law rules of evidence” in spite of a regulation on the subject provid- 
ing that the judical rules should apply as far as applicable. The situations 
would seem to call for amendments to the regulations. 

46 Of the agencies replying to the question, five expressed satisfaction 
with their present system and three favored the section. 

47For such studies see: Stephen, The Extent to Which Fact-Finding 
Boards Should Be Bound by Rules of Evidence, 24 A.B.AJ. 630 (1938), 18 
Ore. L. Rev. 229 (1939); Collins, Extent to Which Fact-Finding Boards Should 
Be Bound by Rules of Evidence, 12 Conn. B.J. 278 (1938); Kach, Evidence Be- 
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the thought that the rule of privilege is more applicable to admin- 
istrative law than are other rules, such as the rule against un- 
sworn testimony. While a plea for the reconsideration of the rules 
of evidence for application to the administrative process could be 
effectively made, it is doubtful whether many of the rules would 
be found suitable for such purposes. At any rate, the study would 
point up the rules which have the characteristics essential for adop- 
tion into the administrative process. 

Notwithstanding the application of additional evidentiary rules 
to the administrative field, a device would be necessary to resolve 
any remaining problems. It is granted that any attempt to apply 
all of the rules of evidence to the administrative field would be 
harmful, since they were evolved out of a lay jury system and 
their application to the administrative program would be unten- 
able. 

Section 9(1) of the Model Act includes the provision which 
gives effect to the rule of privilege and a broad general formula 
for the admission of evidence having probative value. Its broad 
terminology is so inclusive as to be generally ineffective in carry- 
ing forth the restrictive intentions of its authors. Futhermore, 
it is unlikely that the admission of irrelevant evidence or that 
having no probative value could constitute reversible error under 
the Model Act when the decision is founded upon sufficient pro- 
bative evidence. Thus the Model Act seems impotent either as 
a mandatory or voluntary measure. 


It appears that the drafters of the Federal Act were aware of 
these problems since the section was founded on the assumption 
that the exclusionary rules of evidence are not suitable for a 
general act. While the language of the two Acts is similar in 
the restrictive use of secondary evidence, the Model Act, by its 
terms, is less flexible in permitting the introduction of non- 
probative evidence. The Federal Act allows for the inclusion of 
secondary evidence which might be the center of controversy 
under the Model Act, but requires that the administrative de- 
termination be based upon probative evidence. 

It has been the practice in Ohio to adopt special statutes or 
regulations on evidence which are directed toward only one agen- 
cy. While this method lacks uniformity, it has the advantage of 
patterning the rules to the specific requirements of an agency. 
Its weakness is the absence of comprehensive coverage of the 
state bodies by such statutes or regulations. 

Our thought is that a modification of the Ohio system to 





fore Fact-Finding Boards, 45 Com. L.J. 473 (1940); Davis, An Approach to 
Problems of Evidence in the Administrative Process, 55 Harv. L. Rev. 364 
(1942). 
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include the general provision of the Federal Act and appropriate 
statutes affecting specific agencies might be favored here over 
the Model Act. There are, no doubt, certain agencies which 
because of the nature of their programs, should be required to 
use a few or, perhaps, many of the judicial rules of evidence. 
Under such circumstances the rules deemed appropriate to indi- 
vidual agencies could be made mandatory by specific legislation. 
But for the agencies whose programs do not lend themselves to 
specific control, no requirements would be made as to admissi- 
bility. Then, with only a provision like that of the Federal Act 
applicable, determinations would be restricted to probative evi- 
dence. 


Use or Facts Nort or REcorp 


Sections 9(2) and 9(4) of the Model Act*® and Section 7(d) 
of the Federal Act*® provide that agency determination should 
be founded only upon evidence of record or evidence officially 
noticed. Both acts require that any party whose position would 
be placed in jeopardy by the taking of such notice be given the 
opportunity to contest the facts so noticed. While the provisions 
requiring all evidence to be of record use different terminology, 
their effect is substantially the same. The Federal Act, however, 
adds a clause which permits the securing of a copy of the record 
by the interested party upon payment of its cost. 

The provisions relating to official notice are dissimilar to a 
greater degree. The Fedéral Act does not specifically authorize 
agencies to take official notice nor does it define the limitations 





48 Section 9(2) of the Model Act reads as follows: “All evidence, includ- 
ing records and documents in the possession of the agency of which it de- 
sires to avail itself, shall be offered and made a part of the record in the case, 
and no other factual information or evidence shall be considered in the de- 
termination of the case. Documentary evidence may be received in the form 
of copies or excerpts, or by incorporation by reference.” Section 9(4) of the 
Act reads, “Agencies may take notice of judicially cognizable facts and in 
addition may take notice of general, technical, or scientific facts within their 
specialized knowledge. Parties shall be notified either before or during hear- 
ing, or by reference in preliminary reports or otherwise, of the material so 
noticed, and they shall be afforded an opportunity to contest the facts so no- 
ticed. Agencies may utilize their experience, technical competence, and special- 
ized knowledge in the evaluation of the evidence presented to them.” 

49Section 7(d) of the Federal Administrative Procedure Act is as fol- 
lows: “The transcript of testimony and exhibits, together with all papers and 
requests filed in the proceeding, shall constitute the exclusive record for de- 
cision in accordance with section 8 and, upon payment of lawfully prescribed 
costs, shall be made available to the parties. Where an agency decision rests 
on official notice of a material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an opportunity to show the 
contrary.” 
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of such procedure. Instead, it merely provides for the conse- 
quences of such action. Section 9(4) of the Model Act, on the 
other hand, grants authority to agencies to take notice of “judi- 
cially cognizable facts and in addition . . . of general, technical, 
or scientific facts within their specialized knowledge.” This sec- 
tion contains an additional provision which preserves the right 
of the agencies to utilize their knowledge and experience in the 
evaluation of the evidence without, at the same time, granting 
rebuttal rights to the interested parties. 

The theory of requiring the agencies by statute to restrict 
their determinations to the record has been followed in North 
Dakota.® The resulting provision is substantially the same as 
are those of the Federal and Model Acts; however, it adds the 
clause, “except as otherwise provided,” which must under the 
other acts be read into the sections to reconcile their provisions. 


Four states’ administrative procedure acts permit the taking 
of official notice. California’! and Wisconsin®? have sections es- 
sentially the same as Section 9(4) of the Model Act. Missouri,** 
while defining official notice in substantially the same manner, 
distinguishes the taking of judicially cognizable facts and ex- 
empts the taking of these facts from the requirement that the 
opportunity for rebuttal must be provided the interested party. 
North Dakota™ also makes this distinction, but defines official 
notice differently. It permits the agency to “avail itself of com- 
petent and relevant information or evidence in its possession or 
furnished by members of its staff, or secured from any person 
in the course of an independent investigation conducted by such 
agency.” This is a broad extension of the principle, yet usual 
protection is provided interested parties by granting them re- 
buttal rights. 


Ohio has no such provisions either in its Administrative Pro- 
cedure Act or elsewhere. Only one agency, the Division of Social 
Administration, was found to have a regulation restricting the 
making of decisions to evidence introduced at hearings.*> Our 
survey of state agencies and further investigation did not dis- 
close any agency regulation relating to official notice. However, 
the study revealed that the vast majority of the more important 


50 N. D. Rev. Cone, § 28-3206 (1943). 

51 Cat. GOVERNMENT Cope, §11515 (Supp. 1945). 

52 Wis. Srat., § 227.10 (1947). 

53 Mo. Rev. Srat. ANN., § 1140.107 (Supp. 1948). 

54N. D. Rev. Cong, § 28-3207 (1943). 

55 Regulation 8 of the Ohio Division of Social Administration. 
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state bodies take judicial or official notice of certain facts.5* And 
there was no unanimity of opinion expressed by the agencies as 
to the desirability of the Model Act section.** 

It is conceded that the application of a requirement that all 
evidence be of record, without an exception for official notice, 
would seriously hamper administrative adjudication. Such adju- 
dication would, in fact, be more restricted than is that of the 
courts in which judicial notice is taken. It is our belief, how- 
ever, that the resultant effect of the legislation is beneficial. 
Firstly, judicial review of an administrative determination is hin- 
dered by the absence of a record containing all the facts upon 
which the decision was based. Secondly, the legislation provides 
interested parties the bases for complete evidentiary information 
which may be essential in the preparation of their cases. Third- 
ly, the legislation provides for a more suitable use of the facts 
by all parties, avoiding problems of misconception or misappli- 
cation of facts, innocent or otherwise. 

Various arguments are lodged against this legislation. Once 
again, the matter of increased work load of agencies is stressed. 
It is argued that the program lengthens precedure unduly by 
requiring the formal introduction and inclusion of less signifi- 
cant evidence or by requiring agencies to inform the disputants 
of each officially noticed fact and by providing the opportunity 
for the introduction of rebuttal evidence. The belief is that 
agency officials often possess information, the accuracy of which 
is unquestioned, but are unable to provide the source of such 
knowledge for introduction into evidence without undue burden. 
This formalization requires the supporting of such knowledge by 
source material which may be buried in inaccessible records or 
files. The information may also have been gleaned by experience 
from indeterminable reference data. If, on the other hand, the 
solution is found in the taking of official notice, then the hear- 
ings must be lengthened to permit rebuttal evidence. The con- 
tention is that this section would thereby deter agencies from 
using their accumulated knowledge and experience in the fur- 
therance of their administrative responsibilities. 

The section is also criticized as being unenforceable since it 
could never be shown that an agency restricted its findings to 
evidence of record. The problem is also raised that administra- 





56 Of the thirteen agencies investigated, eleven take notice of judicially 
cognizable facts with five of these also taking notice of scientific or technical 
facts. Only two agencies indicated that they restrict their determinations ex- 
clusively to the evidence presented. 

57 Of the nine agencies replying to the question, two expressly objected 
to the section and five indicated no objection. 
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tive bodies find it very difficult to indicate which facts are to 
be officially noticed prior to making determinations since before 
that time the gaps in the evidence are indeterminable. In fact, 
both the Model and Federal Acts, in this regard, are also sub- 
ject to the criticism that from a literal reading, both require 
the rebuttal rights to be granted even for judicially cognizable 
facts.** 


Some arguments against the legislation are indisputable and 
they and other disadvantages must be weighed against the bene- 
fits gained. Admittedly, the work and time involved under this 
procedure would be increased. However, such increase would 
not be great, since most of the added evidence would be used 
through the notice provision rather than by formal introduction. 
As for providing source information, the agency would not gen- 
erally be required to search out illusive data, except where they 
are in dispute or are not of general information. Frequently, 
the hearing officer, because of his detailed knowledge and experi- 
ence, would recall and notice certain information; such action 
would not require an agency to furnish its sources. While we 
recognize the problem created by increased work load, that of 
itself, in our opinion, is insufficient to overcome the arguments 
favoring the program. 

A clause in Section 9(4) of the Model Act reads, “Agencies 
may utilize their experience, technical competence, and special- 
ized knowledge in the evaluation of evidence presented to them.” 
This is an attempt partially to allay the fear that agencies may 
be hampered in their use of accumulated knowledge and experi- 
ence. While the use of that knowledge in the evaluation process 
differs only in degree from the use of such as a substitute for 
evidence,” the distinction is recognizable. It would seem, more- 
over, that should the agency desire to use its specialized knowl- 
edge as a substitute for evidence, this would be acceptable, under 
either Act, so long as the interested parties are so apprised. The 
point is well taken that agencies often are unable to indicate 
prior to making their decisions the facts which must be noticed; 
however, that is not always true, for the fact-patterns are fre- 
quently discernible for such purposes during the earlier stages 
of the proceedings. When this information can be determined 
during the hearing, such knowledge should be disclosed prompt- 
ly to give the interested parties an opportunity to answer the 
contentions. On the other hand, when the agency cannot make 





58 See Nathanson, ibid, page 273, who also holds that this is unsound since 
facts judicially noticed are generally considered to be beyond the scope of 
reasonable dispute. 

59 See Benjamin, ibid, page 210. 
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such determinations, notice can be deferred until the close of the 
proceedings when the issues are sufficiently crystallized. Then 
an opportunity can be given for the re-opening of the proceed- 
ings to rebut the issues raised by the taking of the notice. 

Granted, the sections do contain unenforceable features, for 
so long as there is substantial evidence in the record and the 
agency purports to rely solely on it, an agency finding could not 
be reversed on the ground that extraneous information rather 
than the evidence of record was the basis of the determination. 
However, since the legislation would tend to discourage such 
agency action, its benefits would be salutary. Furthermore, the 
provisions regarding the rebuttal rights would be enforceable 
when official notice is taken and the rights of agencies as to 
the use of notice, both “judicial” and “official,” would be express- 
ly integrated and codified into legislation. 


While it might appear incongruous to require agencies to per- 
mit rebuttal rights when judicially cognizable facts are noticed, 
such procedure has merit. If the facts noticed are seemingly be- 
yond reasonable dispute, no rebuttal would be forthcoming to 
lengthen the proceedings. If, on the other hand, the agency’s 
determination is in error as to the interpretation or scope of the 
doctrine, and goes beyond the recognized grounds for its find- 
ings, the interested party’s rights would be protected. 


A favorable conclusion can be reached, in view of these argu- 
ments, for the inclusion. of provisions similar to Sections 9 (2) 
and 9(4) of the Model Act into the Ohio Administrative Proce- 
dure Act. They provide a uniform basis for the integration of 
information or evidence without adversely affecting the opera- 
tions of the agencies. They preclude agency officials from reach- 
ing their judgments on facts extraneous to the record. Yet agen- 
cies are not prevented from utilizing “their experience, technical 
competence, and specialized knowledge” in the evaluation af the 
evidence. While proficiency and expertness are essential for the 
effective execution of the administrative process, the public should 
have the privilege to refute data used by agency personnel or 
to explain or supplement such facts. 


DECISIONS IN WRITING 
Section 11 of the Model Act® and Section 8(b) of the Fed- 





60 Section 11 of the Model Act is as follows: “Every decision and order 
adverse to a party to the proceeding, rendered by an agency in a contested 
case, shall be in writing or stated in the record and shall be accompanied by 
findings of fact and conclusions of law. The findings of fact shall consist of 
a concise statement of the conclusions upon each contested issue of fact. Par- 
ties to the proceeding shall be notified of the decision and order in person or 





88 OHIO STATE LAW JOURNAL [Vol. 11 


eral Act®! relate to decisions or orders of administrative tribu- 
nals. The two sections contain significant differences in phrase- 
ology and effect. Both sections require that decisions be accom- 
panied by findings of fact and conclusions of law. While the 
Model Act provides that these shall be in “writing and stated in 
the record” and the Federal Act states that they shall “become 
a part of the record,” this distinction, if any, is lacking in im- 
portance. A significant difference arises, however, since the Model 
Act contains no clause comparable to that of the Federal Act 
which requires the inclusion of the reasons or bases for the 
findings and conclusions with the decision. The sections also 
differ in that the Model Act requires findings “upon each con- 
tested issue of fact,” whereas the Federal Act requires such for 
“material issues of fact.” Furthermore, the Federal Act requires 
findings and conclusions, together with reasons therefor, upon 
matters of discretion. The Model Act also provides for notifica- 
tion of the interested parties and for delivery of the decision, 
findings, and conclusions to such parties upon request. While 
the Federal Act does not contain a similar provision in Section 
8(b), it requires in Section 3(b) that each agency publish or 
make available to public inspection final opinions or orders in 
the adjudication of cases. 

Most of the states with administrative procedure acts have 
similar sections.** Only one of these, Pennsylvania, specifically 
requires that the reasons for findings be given. An unusual 
feature, found in the North Dakota section, is a thirty-day time 
limit in which the decision must be rendered. 

While there is no comparable section in its administrative 
procedure act, Ohio does have many specific statutes which apply 
this principle individually to agencies.** In view of the exten- 





by mail. A copy of the decision and order and accompanying findings and 
conclusions shall be delivered or mailed upon request to each party or to his 
attorney of record.” , 

61 The pertinent provision of Section 8(b) of the Federal Act reads, “All 
decisions (including initial, recommended, or tentative decisions) shall be- 
come a part of the record and include a statement of (1) findings and con- 
clusions, as well as the reasons or bases therefor, upon all the material issues 
of fact, law, or discretion presented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof.” 

62 Cat. GovERNMENT Cong, § 11518 (Supp. 1945); Mo. Rev. Srat. ANN., 
§ 1140.109 (Supp. 1948); N.C. Gen. Srar., § 150-1 (1943); N. D. Rev. Conz, 
§ 28-3213 (1943); Pa. Srar. Ann., Tit. 71, § 1710.34 (Supp. 1946); Va. Cope Ann., 
§ 580(7) (Supp. 1948). 

63 Onto Gen. Cope, §§ 459 (Commission to consider claim that individual’s 
property was destroyed by public works); 499-16 (Public Utilities Commis- 
sion — hearing to ascertain value); 614-46a (Public Utilities Commission — all 
contested cases); 669-11 (Superintendent of Insurance —licensing of non- 
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siveness of such legislation in Ohio, few agencies attempt to regu- 
late themselves on the subject.“ It should be noted that our 
survey revealed that few state agencies favor the adoption of 
Section 11 of the Model Act in Ohio.® As this section is an 
entirely restrictive measure, this sentiment is not at all surpris- 
ing. 

Many arguments have been advanced which support this leg- 
islation. Initially, it is strongly urged that the formulation of 
findings of fact or the writing of opinions aid in insuring con- 
sidered action by the agencies.** Such precedure would help the 
conscientious officials in differentiating between good reasoning 
and bias or superficial thinking. It would aid in effectuating a 
discipline “wholly absent where there is freedom to announce a 
naked conclusion.” It would also expose agency rationale to pub- 
lic, professional, and academic scrutiny. However embarrassing 
or troublesome this might be to agencies, its effect on the fair- 
ness of the administrative adjudicatory process would be sig- 
nificant. In addition, it would have a placating effect upon 
disgruntled parties. Furthermore, written opinions would be of 
immeasurable assistance to affected parties in considering the 
advisability of appeal. 


The use of opinions or findings of fact by agencies has also 


been favored since they serve as a basis for informed judicial 
review and as a guide in planning future conduct by all affect- 
ed parties. Additional benefits are derived from the procedure 
when decisions of an agency are rendered by numerous subordi- 
nate officials. These officials, by being better informed of policy 
through the opinions, can coordinate their work with resultant 





profit hospital associations); 669-32 (Superintendent of Insurance — non-prof- 
it medical care associations); 687-2 (Superintendent of Insurance — taking 
possession of building and loan businesses — required only when association 
makes application and court orders Superintendent to so act); 1064 (State 
Board of Arbitration and Conciliation — labor dispute investigations); 1334-14 
(State Board of Examiners of Architects —license revocations); 1464-1 (7) 
(Board of Tax Appeals — when there is finding on no tax liability or over 
taxation); 1464-3 (2) (Tax Commissioner); 1465-47a (Industrial Commission 
— referees — when there are no transcripts of testimony and evidence); 1465- 
90 (Industrial Commission). 

64 Our survey of state agencies and an independent search disclosed that 
only two agencies have such regulations. See Rule 421 of the Ohio Bureau 
of Unemployment Compensation and Regulation 8 of the Ohio Division of 
Social Administration. 

65 Of the agencies expressing an opinion on the subject, one favored the 
section, one had no objection, three felt it to be unnecessary, and four opposed 
it. It should be mentioned that two of those believing such a section unneces- 
sary already are covered by specific statutes. 


66 Benjamin, ibid, page 253; Final Report, ibid, page 29. 
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uniformity and consistency. Another special situation to which 
written opinions fit themselves particularly well is that in which 
one agency or branch of an agency reviews the decisions of an- 
other. Opinion writing in this instance not only reflects the ad- 
vantages given herein, but also better informs and instructs the 
lower echelon agency as to policy. 

Imposing as the above arguments might seem, the principle 
of requiring agencies to write opinions or formulate findings has 
not met with universal support. The critics of this proposal, as 
do those of most of the sections considered in this discussion, 
cite the increase of the work load which the requirement entails. 
While some agencies are capable of taking on this task, it is 
believed that most are unable to meet the additional demands. 
Factors affecting this problem include the requirement for ex- 
peditious decisions, volume of business, size and character of the 
staff, and budgetary limitations. 

The section has also been pointedly criticized as being un- 
necessary legislation. While the Model Act section does not re- 
quire findings when the decisions are unfavorable to the agency 
and favorable to the outside interest, they are required for all 
decisions “adverse to a party ... in a contested case.” The 
Federal Act is even more stringent in that it provides that “all” 
decisions shall include findings, conclusions, and reasons there- 
for. While either section may be capable of being waived, the 
absence of discretion in the agency as to whether opinions or 
findings should be prepared raises forceful objections. Thus it 
might be charged that the proposal involves a borrowing of a 
court procedure and its application in an even stricter sense to 
agencies. While some courts are required by state constitution 
or statute to prepare opinions, this requirement generally is lim- 
ited to appellate rather than trial courts. Furthermore, as to some 
states these requirements are not all-inclusive, since they are 
limited by general or specific standards. It should also be noted 
that the majority ‘of the states have no constitutional or statutory 
provisions as to the writing of judicial opinions.*7 The Ohio Con- 
stitution, however, ordains that “the decisions in all cases in the 
supreme court shall be reported, together with the reasons there- 
for, and laws may be passed providing for the reporting of cases 
in the courts of appeals.”®* There is no constitutional or statu- 
tory provision requiring opinions to be written by the appellate 
or nisi prius courts of Ohio.*® Notwithstanding the requirement 


87 Courts — Interpretation of Constitutional and Statutory Provisions Re- 
quiring Written Opinions, 16 N.Y.U.L.Q. Rev. 485 (1939). 
68 Onto Const. Art. IV, § 6; see also Onto Gen. Cope, §§ 1483 and 1484. 
69 See Feeman v. State, 131 Ohio St. 85, 89, 1 N. E. 2d 620 (1936). 
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of the Constitution, the Supreme Court of Ohio, with justifica- 
tion, issues numerous memorandum decisions without supporting 
reasons. Were it to do otherwise, it would needlessly increase 
the bulk of opinions without furthering the clarification of legal 
principles.” The Ohio Supreme Court has also ruled that the 
syllabus, and not the opinion, is the law of the case,"! thus appre- 
ciably reducing the importance of judicial reasoning in opinions. 
This is consistent with the views of some that the courts are 
more adept at decision-making than at reason-giving.** In view 
of these considerations, is it unreasonable to inquire why admin- 
istrative bodies, which generally function on a plane comparable 
to trial courts, should be subjected to restrictions equal to those 
of the highest court in a state? 

Another criticism relates to the extent or inclusiveness of 
findings or opinions of administrative agencies. The Model Act 
requires findings “upon each contested issue of fact” while the 
Federal Act assumes a more liberal view by requiring opinions 
only upon the material issues. Very few of the requirements 
placed upon the courts are so severe. Assuming, for the moment, 
that all cases contain some element worthy of discussion, it does 
not follow that each essential or material issue warrants inclu- 
sion. To a great extent much of the reasoning and decision- 
making would be repetitive or require the expenditure of agency 
efforts to “delineate the obvious.” The resultant effect would be 
the issuance of many opinions containing matters which are so 
evident or repetitive as to’ be valueless. They would merely add 
to the continuing volume of dubious legal writings which appear, 
requiring integration, assimilation and analysis. 

The critics of the sections also question the validity of the 
argument that opinions and findings are essential to sapient judi- 
cial review. Appellate courts have long been able to review the 
actions of lower courts by the simple device of presuming that 
all the necessary findings of fact were arrived at by the trial 
judge or the jury. In this regard, it is believed that even should 
the agency be required to write opinions or formulate findings, 
these would be framed in such a manner as’ to pass the test of 
judicial review. Finally, the critics of the section object to the 
formalization of administrative adjudication that might result from 
the procedure. They wish to preserve the informal character of 
the agencies’ proceedings and decry the addition of anything hav- 





70 For a criticism of the principle in regard to the courts, see Radin, The 
Requirement of Written Opinions, 18 Carr. L. Rev. 486 (1930). 

71For a consideration of this subject, see Pottack, Onto Court RuLes 
ANNOTATED, 8 (1949). 

72 An example of such rumination is Powell, Some Aspects of Constitu- 
tionalism and Federalism, 14 N.C.L. Rev. 1 (1936). 
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ing a litigious appearance. 

We can find little support in answer to these criticisms of 
the proposal. The proponents have de-emphasized the extent of 
the increased work load which the procedure entails, arguing 
that the findings or opinions need not be lengthy or elaborate. 
It has also been suggested that in many situations forms could 
be used to reduce the work involved. Some who favor the prin- 
ciple insist on findings on each contested issue in each case, in 
the belief that what is or is not significant is not readily dis- 
cernible. The Model Act may be more attractive to some critics 
than is the Federal Act since no reasons need be given with the 
decisions, thus considerably reducing the work. In answer to the 
critics’ complaint against bulky volumes and materials, the pro- 
ponents stress the progress that our legal system has made in its 
preparation of indexes, digests and other reference tools. Yet, 
how satisfactory have these instruments been in simplifying the 
problems in other areas? 

While we believe that the arguments favoring the adoption of 
this legislation carry much weight, the procedure presents prob- 
lems involving practical difficulties. These complications do not 
make for the ready adoption of the proposal on a uniform basis. 
The preparation of opinions and findings of fact should, how- 


ever be encouraged by specific legislation or voluntary action by 
agencies as their individual programs permit. Ohio has over- 
come this problem to a great extent by the enactment of specif- 
ic legislation affecting individual agencies. Other agencies have 
adopted portions of the program voluntarily and render opinions 
or findings without statutory compulsion. 


CoNCLUSION 

We are now experiencing a resurgence of interest in the ad- 
ministrative organization of federal and state agencies, stemming 
in part from the Hoover commission reports on the organization 
of the executive branch of the federal government. Some states, 
including Ohio, are following the federal report with plans for 
the study of their state administrative organizations. While these 
studies may be expected to make significant contributions to the 
improvement of the administrative process, they are but segments 
of entire programs which should be considered. Studies for the 
standardization of procedures and the formulation and execution 
of consistent policies and uniform criteria of state agencies, where 
they are absent, are needed with equal urgency. While programs 
which affect needed economies in the administration of govern- 
ment, resulting in pecuniary savings, should be encouraged, the 
important procedural and policy operations of state agencies, which 
have a more direct bearing upon the conduct of agency affairs, 
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should be appraised with equal vigor. True, economies wrought 
by a more efficient administrative organization of agencies are 
desirable. However, studies affecting improvements in the pro- 
cedure and policy of state bodies are also important. And since 
most state agencies are not equipped with budgets and person- 
nel to undertake such programs, funds should be made available 
and efforts should be exerted to provide balance to each state 
program for the improvement of the administrative process. 
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Recent Decisions 


ConF.iict or Laws — State's Ricut To Enrorce Tax ASSESSED 
Acatnst Non-RESIDENT 


Under an income tax statute of the State of Minnesota, the 
Commissioner of Taxation of that state prepared and filed a 
delinquent return for a non-resident alleged to have received 
income from business transacted within that state in the year 
1940. An action was then brought in the courts of the State of 
Ohio, the defendant residing therein, for the amount of the tax 
plus interest. It was not shown that the defendant had been pres- 
ent in Minnesota during the year 1940 or at any time thereafter. 
The tax was assessed by an administrative official of the State 
of Minnesota without personal service, and the statute made it 
prima facie valid and correct. It appeared that the defendant 
owned no property in that state. Held, That part of the statute 
relating to non-residents was an illegal attempt by the State of 
Minnesota to extend its sovereignty beyond its boundaries and 
control and bind the defendant, and, as such, was violative of 
the due process clause of the Fourteenth Amendment. Minnesota 
v. Karp, 84 Ohio App. 51 (1949). 


The question of the validity of state statutes fixing personal 
liability on non-resident individuals and corporations has been 
the subject of much litigation. It is well settled that a state 
may exercise jurisdiction by substituted service over non-resident 
corporations. Pennsylvania Fire Ins. Co. v. Gold Issue Mining 
and Milling Co., 243 U. S. 93 (1917); St. Mary's Petroleum Co. v. 
West Virginia, 203 U. S. 183 (1906). In a leading case, it was 
held that the activities of the non-resident corporation within 
the state established between the state and the corporation suffi- 
cient contacts or ties to make it reasonable and just, and in con- 
formity to the due process clause of the Fourteenth Amendment, 
for the state to enforce an obligation against the corporation aris- 
ing out of its activities therein, and that service of process upon 
one of the corporation’s agents within the state, and notice sent 
by registered mail to the corporation at its home office satisfies 
the requirements of due process. International Shoe Co. v. State 
of Washington, 326 U. S. 310 (1945). 


The field of such legislation pertaining to individuals would 
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seem to be somewhat more unsettled. The majority of the early 
cases held that statutes providing for jurisdiction over non-resi- 
dent individuals by service on an agent in charge of the busi- 
ness in that state were invalid. Brooks v. Dun, 51 Fed. 183 
(C.C.W.D. Tenn. 1892); Aikman v. Sanderson, 122 La. 256, 47 
So. 600 (1908). The rationale of these cases was that since the 
state could not exclude the non-resident from doing business in 
the state, it could not impose any conditions on him if he chose 
to do business there. The leading case of Flexner v. Farson, 248 
U. S. 289 (1919), held that the mere transaction of business in 
a state by a non-resident individual did not imply consent to be 
bound by the process of its courts through service on an agent. 


It has become well settled that a state may make illegal the 
doing of acts by a non-resident which endanger the safety of its 
citizens, unless the non-resident consents to the jurisdiction of 
its courts as to causes of action arising out of acts done within 
the state. Hess v. Pawloski, 274 U. S. 352 (1927); Kane v. New 
Jersey, 242 U. S. 160 (1916). Statutes providing that non-resi- 
dent motorists using the highways of a state are deemed to have 
appointed a state official as their agent to receive service of 
process for causes of action arising out of this use have been 
sustained as a valid exercise of the state’s police power. Hess 
v. Pawloski, supra. A statute providing for service on an agent 
of a non-resident individual doing business in the state where 
that business was corporate securities was sustained on the same 
basis. Doherty v. Goodman, 294 U. S. 623 (1935). The principle 
has been extended by statute to the businesses of selling real 
estate and insurance by the states of Louisiana and New York, 
respectively. Thus it would seem that the weight of authority is 
in favor of the validity of such statutes, and that a statute which 
attempts to place residents and non-residents on a basis of equali- 
ty is a reasonable exercise of the police power. 


In the case of’ Dewey v. Des Moines, 173 U. S. 193 (1899), a 
non-resident of Iowa owned real estate therein. An Iowa statute 
authorized a personal judgment against such an owner after a 
proper assessment of a tax on the real estate. In setting aside a 
personal liability imposed on the non-resident by the state court, 
the court held that as the owner was at all times a non-resident 
of the State of Iowa and had no personal notice or knowledge of 
the assessment proceedings, that the imposition of a personal lia- 
bility against him, in excess of the value of the real estate, was 
violative of due process. Under the rule of this case, it would 
seem that the principal case was correctly decided. 


The rule of Dewey v. Des Moines, supra, was modified by the 
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decision in Nickey v. Mississippi, 292 U. S. 393 (1934). In that 
case the non-resident owner appeared generally to contest an in 
rem action brought in the courts of Mississippi to satisfy an 
assessment made without personal service. The court ruled that 
there is no constitutional command that notice of the assessment 
of a tax and opportunity to contest it must be given in advance 
of the assessment, and that the requirements of due process are 
satisfied if all available defenses may be presented to a compe- 
tent tribunal before exaction of the tax and before the command 
of the state to pay it becomes final and irrevocable. See also 
Illinois v. Wilson Car Lines, Inc., 369 Ill. 304, 16 N. E. 2d 757 
(1938). Thus it would seem that if the courts of the State of 
Ohio have jurisdiction to entertain an action by a sister state to 
enforce against a non-resident thereof the amount of a tax levied 
by it, the decision in the principal case might well have gone 
the other way under the rule of Nickey v. Mississippi, supra, and 
the sound theory that the residents and non-residents of a state 
should be placed on a basis of equality. While the general rule 
seems to be that the courts of one state cannot assist another 
state in enforcing its revenue statutes and will not enter a judg- 
ment on a tax claim which has not been previously reduced to 
a judgment by the levying state, Holman v. Johnson, 98 Eng. 
Rep. 1120 (1775); Henry v. Sergeant, 13 N. H. 321 (1843); Colo- 
rado v. Harbeck, 232 N. Y. 71 (1921); Moore v. Mitchell, 30 Fed. 
2d 600 (1929), the rule might well be discarded in the light of 
its origin and present rationale as is pointed out in a decision 
wherein a court declined to follow it. It is significant that the 
Supreme Court, although never expressly compelled to decide 
its validity, has refused to acknowledge its soundness. Milwaukee 
County v. M. E. White Co., 296 U. S. 268 (1935). 
William E. Rance 





CONSTITUTIONAL LAw — DETERMINATION OF STATE ACTION 


Stuyvesant Town Corporation was organized under the New 
York Redevelopment Companies Law, Mc. K. Unconsol. Laws, 
sec. 3401 et. seq. Pursuant to the statute a contract with the 
above corporation was approved by the City of New York con- 
taining a plan for the rehabilitation of a substandard area con- 
taining eighteen city blocks by the erection of thirty-five apart- 
ment houses. The Corporation was to finance the entire project. 
The City agreed to condemn the entire area and sell it to Stuy- 
vesant. The contract gave tax exemption for twenty-five years 
upon the enhanced value created by the project, regulated rents, 
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prohibited sale and mortgaging of the property, and gave to the 
city auditing privileges. The contract also required payment to the 
city, upon dissolution of Stuyvesant, of any earned cash surplus 
after a payment of a limited return to the Corporation. This 
action was to enjoin Stuyvesant Town Corporation from refus- 
ing plaintiffs any apartments in the project because of race or 
color. Held, Refusal of the Corporation to consider applicants 
as tenants because of race or color in the housing project was 
not “state action” so as to violate the equal protection clause of 
the Fourteenth Amendment. Dorsey v. Stuyvesant Town Cor- 
poration, 299 N. Y. 535, 87 N. E. 2d 541 (1949). 

It is a recognized principle of constitutional law that the first 
section of the Fourteenth Amendment prohibits only state action 
as distinguished from conduct of the individual no matter how 
discriminatory. Civil Rights Cases, 109 U. S. 3 (1883); United 
States v. Cruikshank, 92 U. S. 542 (1875); James v. Bowman, 
190 U. S. 127 (1902). In one of the earliest decisions considering 
the matter, it was held that a state acted by its legislative, execu- 
tive, and judicial authority. Ex. parte Virginia, 100 U. S. 339 
(1880). The doctrine was extended to include state authority in 
the shape of laws, customs, or judicial or executive proceedings. 
Civil Rights Cases, 109 U. S. 3 (1883). 

The concept of state action was expanded to include activi- 
ties of private persons where their conduct was more than pure- 
ly private conduct and could be called state action. Shelley v. 
Kraemer, 334 U. S. 1 (1947). The clearest examples of this ex- 
pansion are those cases in which the courts use the standard 
tests of the agency-principal relationship to determine if certain 
activities can be called state action and subject to the Fourteenth 
Amendment. Culver v. City of Warren, 84 Ohio App. 373, 83 
N. E. 2d 82 (1948). The case of Nixon v. Condon, 286 U. S. 73 
(1931), is the foremost authority in this area and is followed by 
a majority of the, courts. In that case, Mr. Justice Cardozo said, 
“The test is not whether the members .. . are representatives 
of the State in the strict sense in which an agent is a repre- 
sentative of his principal. The test is whether they are to be 
classified as representatives of the State to such an extent and 
in such a sense, that the great restraints of the Constitution set 
limits to their action.” He indicates that persons or associations 
would be classified as such representatives if they acted in mat- 
ters of high public interest and were invested with some author- 
ity or power by the state, independent of their inherent author- 


ity. 
Later decisions have required only that a person or associa- 
tion act in a matter of great public interest to be subject to 
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the Fourteenth Amendment. Smith v. Allwright, 321 U. S. 649 
(1943); Rice v. Elmore, 165 F. 2d 387, cert. denied, 333 U. S. 
875 (1946). Other courts have said that the use of some form 
of state authority by a person or association would alone be suf- 
ficient. Shelley v. Kraemer, supra; Tucker v. Texas, 326 U. S. 
517 (1946); Steele v. Louisville and Nashville R. R. Co., 323 
U. S. 192 (1944). Financial aid to a library corporation was 
held to make it an instrumentality of the state, and its discrimi- 
natory policy violated the Fourteenth Amendment even though 
executive control was vested in a self-perpetuating board first 
named by the donor of the library. Kerr et. al. v. Enoch Pratt 
Free Library of Baltimore City, 149 F. 2d 212 (4th Cir. 1945). 

A later refinement laid down by the United States Supreme 
Court is that when the public has an interest in the acts of pri- 
vate parties the constitutional and statutory rights of both would 
be balanced to determine if the rights of the latter were cir- 
cumscribed by those of the former. Marsh v. Alabama, 326 U. S. 
501 (1946). 

The principal case sets forth the criteria for deciding whether 
a particular course of conduct is state action, as being whether 
the state has consciously exerted its power in the aid of dis- 
crimination, or if persons or associations have acted in a gov- 
ernmental capacity, recognized as such by the state. 

The Court of Appeals of New York refused to follow Nixon 
v. Condon, supra, and the line of authority built on it and made 
an agency-principal relationship between a person and the state 
a requirement to hold the conduct of such person subject to the 
Fourteenth Amendment. 

The latest Ohio case to treat the subject was Culver v. City 
of Warren, supra. The court, although using the tests of the 
agency-principal relationship to determine that there was “state 
action,” recognized and approved the more liberal test developed 
by the cases following Nixon v. Condon, supra. The adoption by 
Ohio of this enlightened view would extend the great protections 
of the Fourteenth Amendment and is to be strongly commended. 

Donald H. Hauser 





Contract — INSURANCE PoLicy — Orrer To Setrie CLAIM. 


Plaintiff's truck was covered by a public liability insurance 
policy issued by defendant company. This policy contained a 
bodily injury liability limit of $6,000 for each person. The truck 
was involved in an accident in which a young boy was injured. 
An offer was made to settle the matter for $1,113 but defendant 
refused. Two actions, personal injury and loss of services, were 
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brought to recover $31,000. After the trial commenced, an offer 
to settle for $4,000 was made and refused. The boy received a 
judgment for $19,400 but still offered to settle everything for 
$6,000. This was also refused. There was a remmittitur on ap- 
peal and judgment was affirmed for $12,000. Plaintiff settled the 
amount of the judgment over $6,000, the policy limit, for $3,600 
and seeks to recover this amount from defendant. The verdict 
was for the plaintiff but the trial court sustained a judgment 
non obstante veredicto. Held, reversed and remanded. Although 
defendant would not be liable for negligence in refusing to settle, 
there was sufficient indication that defendant failed to act in 
good faith. Hart v. Republic Mutual Ins. Co., 152 Ohio St. 185, 
87 N.E. 2d 347 (1949). 

At the present time nearly all public liability insurance poli- 
cies provide that the indemnity insurer has absolute control of 
settlements and litigation of claims arising under the policy. The 
insured is not permitted to settle the claim without the approval 
of the indemnity company. This was adopted to prevent fraud 
and collusion between the claimant and the insured. But in re- 
turn, what protection should the insured have when the insurer 
fails to accept an offer to compromise within the indemnity limit 
and the chances are likely that the claimant will have a favor- 


able verdict in excess of the face value of the policy? Several 
theories have been advanced. 


A large majority of the courts, as well as those of Ohio, ap- 
pear to be consistent in holding that bad faith, fraud, or lack of 
good faith by the insurer in failing or refusing to compromise a 
claim subjects it to liability beyond the policy limits. New Or- 
leans & C. R. Co. v. Maryland Casualty Co., 114 La. 153, 38 So. 
89 (1905); Best Building Co. v. Employers’ Liability Assur. Corp., 
247 N.Y. 451, 160 N.E. 911 (1928); Wisconsin Zine Co. v. Fideli- 
ty & D. Co., 162 Wis. 39, 155 N.W. 1081 (1916); Georgia Casualty 
Co. v. Cotton Mills Products Co., 159 Miss. 396, 132 So. 73 (1931). 

It has been held that the contract, per se, determines the 
maximum liability of the insurer. Rumford Falls Paper Co. v. 
Fidelity & C. Co., 92 Me. 574, 43 Atl. 503 (1893); dissent in Hart 
v. Republic Mutual Ins. Co., supra. Under this theory the parties 
may insert any reasonable stipulations and conditions in the con- 
tract provided they are not contrary to public policy. Thus the 
insurer’s option either to settle or to defend on behalf of the 
insured is a legal right and it can not be subjected to excessive 
liability merely by exercising its privilege of refusing to settle. 
Some policies expressly provide that if the insurer had an op- 
portunity, but refused, to settle a claim within the limits of the 
policy, it shall then protect the insured from any judgment for 
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a larger amount, also limited. Georgia Life Ins. Co. v. Missis- 
sippi Cent. R. Co., 116 Miss. 114, 76 So. 646 (1917). 

Quaere: must the insurer exercise reasonable care in deter- 
mining whether to accept an offer of settlement under pain of 
subjecting itself to liability for negligence? Some of the more 
liberal courts would answer this in the affirmative. Cavanaugh 
v. General Accident F. & L. Assur. Corp., 79 N.H. 186, 106 Atl. 
604 (1919); Anderson v. Southern Surety Co., 107 Kan. 375, 191 
Pac. 583 (1920); Hilker v. Western Auto Ins. Co., 204 Wis. 1, 
231 N.W. 257 (1930). In the Cavanaugh case, supra, the stand- 
ard of reasonable care was imposed on the insurer in determin- 
ing whether or not to accept an offer to compromise before suit. 
The court took the view that when the insurer assumed control 
of the claim a duty arose to do what the average man would 
do in a similar situation. Under similar circumstances where 
the insurer had exclusive control of the suit or settlement, the 
agency theory was adopted by the court in Stowers Furniture 
Co. v. American Indemnity Co., 15 S.W. 2d 544 (Tex. Comm. 
App. 1929). This court said that the insurer assumed the respon- 
sibility to act as the agent of the insured and as such agent, in 
determining whether an offer of settlement should be accepted, 
“it ought to be held to that degree of care and diligence which 
an ordinarily prudent person would exercise in the management 
of his own business.” 15 S.W. 2d 544, 547. 

To impose a liability for negligence would appear to place 
an undue burden on the insurance companies. Liability for neg- 
ligence in refusing to settle presupposes liability of the insured 
and precludes any supposition of non-liability. Therefore, every 
claim presented would have to be thoroughly investigated by the 
insurer who would have to determine whether the insured is 
liable to the claimant and for what amount. Every judgment 
adverse to the insured in excess of the policy limits would sub- 
ject the insurer to excess liability for mere negligence although 
the insurer acted in good faith. Hindsight would necessarily be 
applied and what was reasonable at the time of the proffered 
settlement might become unreasonable in the light of the sub- 
sequent judgment. Then too, if recovery for negligence is per- 
mitted, there will undoubtedly be an increase in the cost of li- 
ability insurance. In view of these arguments it would seem that 


the court in the principal case reached a sound result. 
Robert W. Phillips 





CrrminaL Law — Use or DrrecTep VERDICT 


Defendant and his wife were separated; she was employed in 
another city as a waitress in a bar and grill. Defendant visited her 
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periodically and on one of these occasions learned of her infidelity 
to him. He went to his home, secured a revolver and shells, and 
returned the following day. Defendant sought to persuade his wife 
to return to him but she refused. There was some testimony that 
she intended to meet another man after work and revealed this to 
her husband. He then fired six shots from the revolver, killing her 
instantly. To an indictment for murder in the first degree, defendant 
pleaded not guilty. During the trial, before a jury, defendant ad- 
mitted shooting his wife, but denied having any intent to kill her 
when he obtained the revolver. At the conclusion of the trial the 
court charged the jury that under the admissions made by the de- 
fendant the evidence showed that homicide had been committed as 
a matter of law and that it was for the jury to determine the de- 
gree of the crime. The court submitted to the jury forms of verdict 
for murder in the first degree, murder in the second degree and 
manslaughter. It refused to submit a form for a verdict of not guilty, 
and stated that its action was predicated on the authority of Ross v. 
State, 22 Ohio App. 304, 153 N.E. 865 (1926). After a short deliber- 
ation the jury asked if not guilty was a possible verdict, to which 
the court replied that it was not. The jury returned a verdict of 
guilty of manslaughter. No appeal was taken by the defendant. 
State v. Clay Patterson, Common Pleas Court of Franklin County, 
Ohio, No. 30181, June 23, 1949, (Unreported) . 

It is a general rule that in criminal cases, where the defendant 
pleads not guilty, the court has no power to direct a verdict of 
guilty, even when the incriminating evidence is conclusive and un- 
contradicted. Fouts v. State, 113 Ohio St. 450, 149 N. E. 551 (1925). 
It has been held reversible error for the trial court to indicate to 
the jury in any manner what its opinion may be on the facts or to 
in any way attempt to coerce the jury in arriving at a verdict. 
Zimmerman v. State, 42 Ohio App. 407, 182 N.E. 354 (1932). Ina 
prosecution for promoting a game of chance, the court improperly 
directed a verdict against defendant although he in effect admit- 
ted the elements of the crime charged. State v. Spivak, 28 Ohio 
L. Abs. 446 (1938). 


The accepted reason for this rule is that in a criminal trial the 
court cannot set aside a verdict of acquittal. Hence, to permit it 
to direct a verdict of guilty, would be to allow it to do indirectly 
what it has no power to do directly. Therefore, the jury can not be 
directed to render a verdict of guilty, no matter how convincing 
the evidence may be, even where the facts are admitted or settled 
beyond any possibility of dispute. UNDERHILL, CRIMINAL EvIDENCE 
§483 (4th ed. 1935). 

Should the court attempt to set aside a verdict of acquittal in 
a criminal case and order the case retried its action would be in 
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violation of the double jeopardy provision of Article I, Section 10 
of the Ohio Constitution. State v. Budd, 65 Ohio St. 1, 60 N.E., 988 
(1901). 

The submission of forms of verdict to the jury by the court in 
criminal cases has been a long accepted practice in Ohio. Mimms v. 
State, 16 Ohio St. 221 (1865). Two issues involved in the instant 
case are whether the trial court’s action constituted a directed ver- 
dict of guilty in a criminal case, and if so, whether or not such 
practice is justifiable. 

Failure to submit a form of not guilty was held not error in a 
prosecution for first degree murder in which the defendant pleaded 
not guilty. State v. Wells, 134 Ohio St. 404, 17 N.E. 2d 658 (1938). 
In that case, however, counsel for the defendant in his argument to 
the jury entered, for the purpose of the record, a plea of guilty. 
The Supreme Court of Ohio held that the trial court’s action did 
not constitute a direction of a verdict of guilty since, under the 
unusual circumstances of the case, the plea of guilty was made dur- 
ing the trial thus eliminating the necessity for the court to submit 
a not guilty form. 

Despite the general rule, the action of the court in the principal 
case is not without precedent in Ohio. The case of Ross v. State, 
supra, on which the court relied in the principal case, arose out of 
an indictment for murder in the first degree while attempting to 
perpetrate a robbery. In the Ross case, the trial court refused to 
submit to the jury a form of verdict of not guilty. On appeal the 
court of appeals said, “The written confessions clearly show, and 
the testimony of the defendant himself bears out, a conclusion 
beyond a reasonable doubt that an unlawful homicide was com- 
mitted by this defendant, and the court, in the form of a verdict 
given by the jury, covered the essentials necessary for the rendition 
of a verdict in accordance with the law and the evidence.” 

Another Ohio court of appeals reached a similar result in a 
case involving the manufacture of intoxicants contrary to law. De- 
fendant having voluntarily testified and admitted every material 
element of the crime charged in the indictment, the court directed 
the jury to return a verdict of guilty. Lightfritz v. State, 7 Ohio L. 
Abs. 197 (1929). 

The prevailing federal rule is that in a criminal case the court 
cannot direct a verdict of guilty even where the facts are admitted 
beyond dispute, and the question of guilt or innocence depends 
wholly upon a question of law which the court must determine. 
United States v. Taylor, 11 Fed. 470 (C. C.D. Kan. 1882). [In an- 
other case, the court disapproved of the directed verdict of guilty 
against Susan B. Anthony who was charged with a violation of the 
suffrage laws. United States v. Anthony, 11 Blatchf. 200, 24 Fed. 
Cas. 829, No. 14459 (N.D.N.Y. 1873).] The judge is without power 
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to charge as matter of law that any allegation is proved, even where 
the evidence is clear and uncontradicted. Konda v. United States, 
166 Fed. 91 (7th Cir. 1908); Blair et al v. United States, 241 Fed. 
217 (9th Cir. 1917). See also the exhaustive historical background 
in Sparf and Hansen v. United States, 156 U.S. 51 (1895). 

It would seem that the limit to which the court can go is ex- 
pressed in a 5-4 majority opinion of Mr. Justice Holmes in which it 
is said that in a criminal case, when undisputed facts, including 
testimony of the defendant, clearly establish the offense charged, 
the judge may say so to the jury, tell them there is no issue of fact 
for their determination and instruct them that, while they cannot be 
constrained to return a verdict of guilty, it is their duty to do so 
under their obligations as jurors. Horning v. District of Columbia, 
254 U.S. 135 (1920). 

The states as a whole may be said to take the position that it 
is error for the court to direct a verdict of guilty in a criminal case 
in which the defendant pleads not guilty. The cases are discussed 
in 72 A.L.R. 899 (1930); 53 Am. Jur. Trial § 407; 22 L.R.A. (n.s.) 
305. To this general rule there are, however, exceptions which 
must be noted. 


The Michigan courts distinguish between an instruction that 
the defendant is to be found guilty and the direction of a verdict of 


guilty. When the facts are undisputed the cases hold that the trial 
court may instruct the jury that it is their duty to bring in a ver- 
dict of guilty against the defendant. People v. Newman, 85 Mich. 
98, 48 N.W. 290 (1891); People v. Lathers, 228 Mich. 332, 197 N.W. 
366 (1924). Nevertheless the court cannot coerce the jury into re- 
turning a verdict of guilty. People v. Warren, 122 Mich. 504, 81 
N.W. 360 (1899); People v. Remus, 135 Mich. 629, 98 N.W. 397 
(1904); People v. Curry, 163 Mich. 180, 128 N.W. 213 (1910). 
A more recent case seems to develop a rule consisting of a com- 
bination of these two groups of cases. People v. Clark, 295 Mich. 
704, 295 N.W. 370 (1940). 

In a case involving a liquor law violation, an Arkansas court 
has stated that the trial court may direct the jury to return a ver- 
dict of guilty where the evidence is consistent and reasonable, the 
witnesses unimpeached, and the evidence such that it would be 
unreasonable for the jury to find the defendant not guilty. Paxton 
v. State, 114 Ark. 393, 170 S.W. 80 (1914). One explanation for a 
directed verdict of guilty under a charge of a misdemeanor is that 
in cases where the punishment is by fine only, the court, having 
the power to set aside a verdict of acquittal, also has the power to 
direct a verdict of guilty where the facts are undisputed and guilt 
is the only inference that can be legally drawn from them. Huff v. 
State, 164 Ark. 211, 261 S.W. 654 (1924); Rhodes v. Hope, 171 Ark. 
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754, 286 S.W. 877 (1926). These cases rest on the proposition that 
where the offense is a misdemeanor punishable by fine only, a sec- 
ond trial after a verdict of acquittal by a jury does not violate the 
double jeopardy provisions of the Arkansas Constitution. Jones v. 
State, 15 Ark. 261 (1854); Taylor v. State, 36 Ark. 84 (1880). 

The Supreme Judical Court of Massachusetts has said that in 
a case submitted on agreed facts, where no question of law was in- 
volved, it was not error for the court to direct a verdict of guilty. 
Commonwealth v. Gardner, 241 Mass. 86, 134 N.E. 638 (1924); 
Commonwealth v. Ross, 248 Mass. 15, 142 N.E. 791 (1924). 

Despite these considered exceptions to the majority rule, it 
would appear to be established thai in the final analysis of a crimi- 
nal case, in which the plea is not guilty, it is within the province of 
the jury to determine the guilt or innocence of the accused, and 
this is particularly true where the accused is charged with a capi- 
tal offense. Whether or not such a rule insures a logical result is 
open to question. Assuming a case in which a defendant is charged 
with first degree murder, he will in all probability plead not guilty, 
although he may himself concede he is guilty of manslaughter. In 
such a case, even though the evidence is clear and uncontradicted, 
the jury, acting from mere whim or caprice in disregard of its moral 
duty, may return a verdict of not guilty and enable the defendant 
to escape unpunished. Surely this is not a desirable result and it 
is fortunate that such cases are admittedly rare. In the principal 
case there is no suggestion that in the final result justice was not 
done. The action taken there, however, apparently stems from a 
determination to guard against the escape of the guilty. In Ohio 
we have no recent final determination of this question, but where 
a choice must be made between protecting against the conviction 
of the innocent and guarding against the escape of the guilty it 
seems likely that most courts in other jurisdictions will choose 
the former in preference to the latter. 

Allen H. Bechtel 





Domestic RELATIONS — JURISDICTION TO Grant CusTopy 
Wuen Divorce ts DENIED 

Plaintiff, in the prayer of her petition for divorce, asked for 
custody of her children, divorce, and general equitable relief. The 
defendant filed a cross petition praying also for divorce, the custody 
of the children and such other and further equitable relief as seemed 
just and proper. The court denied both prayers for divorce, granted 
the plaintiff custody of the children and ordered the defendant to 
contribute to the support of the children. No appeal was taken 
from this decision but in certiorari proceedings prosecuted by the 
defendant as petitioner, his sole contention was that the court was 
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without jurisdiction to make a decree concerning custody of the 
children because a divorce was denied both parties. The Supreme 
Court of Iowa sustained defendant’s writ in a 5-3 decision, one 
justice not sitting. Johnson v. Levis, 38 N.W. 2d 115 (Iowa 1949). 

It has been held many times in the past that a court cannot is- 
sue a decree awarding custody of children if it does not in the same 
action grant a divorce. The argument supporting this view is that 
the jurisdiction of the court is purely statutory, and such relief 
cannot be given unless so provided in the statute. Courts so hold- 
ing, however, do not deny their jurisdiction to fix custody in a 
subsequent proceeding by habeas corpus or in a subsequent suit 
in equity. 2 Netson, Divorce anpD ANNULMENT § 15.34 (2d ed. 
1945). Thus two separate actions are required, usually before the 
same tribunal which could just as easily have settled all of the is- 
sues in the first instance. As a consequence, the modern trend is 
to grant the custody of the children to one of the parties even though 
a divorce is denied. These decisions rest, however, upon a statute 
expressly conferring such power, or where the statute does not so 
provide, upon general equity powers of the court. 2 ScHOULER, 
MarrIaGE AND Divorce § 1882 (6th ed. 1921). One author finds this 
changing viewpoint exemplified by statutes relating to the care, 
custody and maintenance of children of parents living in a state of 
separation without divorce. His research discloses that about 36 
states have such express statutes. 2 Vernier, Divorce anp SeEpa- 
RATION § 142 (1932). 

In the principal case the majority found that “the conclusion is 
inescapable” that the legislature intended no adjudication of custo- 
dial rights in a divorce proceeding in the absence of a legal sepa- 
ration, relying on Iowa Code Section 598.14 (1946) which provides: 
“When a divorce is decreed, the court may make such order in re- 
lation to children, property, parties, and the maintenance of the 
parties as shall be right.” They found the implication to be certain 
when read in connection with Iowa Code Section 668.1 (1946) 
which says: “Parents are the natural guardians of the persons of 
their minor children and equally entitled to their care and custody.” 


The court’s conclusions in the principal case do not seem to 
follow necessarily; nor do previous decisions of the Iowa Supreme 
Court necessarily dictate this result. Goecker v. Goecker, 227 
Iowa 697, 288 N.W. 884 (1939); Mollring v. Mollring, 184 Iowa 464, 
167 N. W. 524 (1918); Porter v. Porter, 190 Iowa 1126, 181 N.W. 393 
(1921); Garrett v. Garrett, 114 Iowa 439, 87 N.W. 282 (1901); State 
v. Kirkpatrick, 54 Iowa 373, 6 N.W. 588 (1880); nor have other 
jurisdictions found this holding to be the sounder one: Davis v. 
Davis, 194 Miss. 343, 12 So. 2d 435 (1943); Power v. Power, 65 
N.J. Eq. 93, 55 Atl. 111 (1903). 
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Justice Garfield, dissenting in the principal case, queried what 
possible difference it could make in the maintenance of the home 
or family whether the issue of custody was determined by respon- 
dent as it was here, in a proceeding in which divorce was asked but 
denied, or in habeas corpus where no divorce was asked. It was 
his opinion that, at best, the question involved was merely one of 
procedure and not, as the majority held, one of power or jurisdic- 
tion in the court. 

The majority, in distinguishing an earlier decision, Mollring v. 
Mollring, supra, seem to take the interesting position that if the 
issue of custody had been raised independently and not incidentally 
to the divorce suit, then there would have been no objection to the 
district court’s jurisdiction. However, in Mollring v. Mollring the 
court said that plaintiff’s paraphrasing of this statute, now Iowa 
Code Section 598.14 (1946), to mean that such orders may be made 
only if a divorce is decreed cannot be sustained. The court, in this 
case, correctly refused to indulge in the useless act of declaring 
that it would not pass upon the matter, knowing full well that it 
would still have the same controversy to settle after the litigants 
had worked their way back into the court through other channels! 
It then went on to point out that though the district court while 
entertaining a divorce suit may thus be limited, it does not follow 
that the court had no inherent equitable power to deal with the 
custody of infants. 

The applicable Mississippi code provision, Miss. Code Section 
1421 (1930), is quite similar to that of the Iowa code. The Miss- 
issippi Supreme Court, rather than construing this statute to be a 
restriction on the divorce courts, in fact considers it as enlarging 
the jurisdiction of the chancery court. Davis v. Davis, supra. 


The Ohio code provision, Ohio General Code Section 8032 
provides in part, “When husband and wife are living sepa- 
rate and apart from each other or are divorced and the ques- 
tion as to care, custody, and control of the offspring of their mar- 
riage is brought before a court of competent jurisdiction in this 
state, they shall stand upon an equality as to care, custody, and 
control of such offspring, so far as it relates to their being either 
father or mother thereof.” This section has been the basis for de- 
cisions in Ohio Courts of Appeal which follow the more consonant 
view of allowing the divorce courts jurisdiction to settle questions 
of custody of children once they have been brought before the 
tribunal and fully litigated. Mathews v. Mathews, 37 Ohio L. Abs. 
283, 46 N.E. 2d 833 (1940); South v. South, 5 Ohio L. Abs. 594 
(1927); Patterson v. Patterson, 12 Ohio N.P. (N.S.) 601, (1912); 
Cadwell v. Cadwell, 32 Ohio C.D. 266 (1911). 


In a code state such as Iowa, where technical forms of action 
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have been abolished, Iowa Rules of Civil Procedure, Division IV, 
section 67, and where “A single plaintiff may join in the same 
petition as many causes of action, legal or equitable, independent 
or alternative, as he may have against a single defendant.”, Iowa 
Rules of Civil Procedure, Division II C. Rule 22, there seems to be 
slight justification for a result which causes circuity of action, need- 
less additional expense to the parties, and inconvenience to the 
courts, without at the same time safeguarding any substantial 
rights. 
James H. Tilberry 





Haseas Corpus — FEDERAL TERRITORIAL JURISDICTION 


Petitioner, a citizen of the United States, arrested in Tokyo, 
Japan, on a criminal charge, tried in that country by an American 
general provost court, and sentenced to imprisonment, seeks a writ 
of habeas corpus to be directed to the Secretary of Defense, et al. 
Held, Motion to dismiss for lack of jurisdiction denied. In re Bush, 
84 F. Supp. 873 (D.C. 1949). 

According to a federal jurisdictional statute, the judges of the 
federal courts have power, within their respective jurisdictions, to 
grant writs of habeas corpus. Rev. Stat. 752 (1875), 28 U.S.C. 
§ 452 (1946), now 28 U.S.C. § 2241 (1948). “Within their respective 
jurisdiction” has reference to the territorial jurisdiction, Ex parte 
Kenyon, 5 Dill. 385, 14 Fed. Cas 452, No. 7,720 (C.C. Ark. 1878), 
and the power to issue writs of habeas corpus is expressly restricted 
to the territorial jurisdiction of the court to which the application 
is made. Ex parte Gouyet, 175 Fed. 230 (D.C. Mont. 1909). In the 
federal courts a prisoner must be detained within the territorial 
jurisdiction of the court from which he asks relief by habeas corpus. 


Ahrens v. Clark, 335 U.S. 188 (1947). To what forum, then, if any, 
could Americans residing or stationed outside the United States 


or its organized territories present petitions for habeas corpus? 
Not to the Supreme Court, for it has denied that it has jurisdiction 
to issue a writ upon petition of a person confined outside the United 
States. Ex parte Betz, 329 U.S. 672 (1946). 

This statutory jurisdictional omission had been a topic of little 
discussion prior to World War II. A flood of litigation over official 
action by the Federal Government in areas outside of the United 
States has, however, focused attention upon the problem of what 
process, if any, a person confined in an area not subject to the juris- 
diction of any district court may employ to assert federal rights. 
This question is reserved in Ahrens v. Clark, 335 U.S. 188, 192 
(1947). 

That federal jurisdiction be co-extensive with governmental 
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action by United State officials cannot be denied, for otherwise, 
such action beyond the jurisdictional limitation would be immune 
from judical power and obviate the necessity for compliance with 
the Constitution. 

A statutory defect led to the problem; one cure may well have 


been by appropriate legislation. Congress failed to act, but not the 
judiciary. When a person is deprived of his liberty by the act 


of an official of the United States outside the territorial juris- 
diction of any district court of the United States, that person’s 
petition for a writ of habeas corpus will lie in the district court 
which has territorial jurisdiction over the officials who have di- 
rective power over the immediate jailer. Eisentrager v. Forrestal, 
174 F.2d 961 (D.C. Cir. 1949). To be distinguished are those cases 
wherein the court determined it had no jurisdiction, not for the 
reason that original jurisdiction was lacking, but for the reason 
that a foreign tribunal could not be reviewed. Flick v. Johnson, 
174 F.2d 283 (D.C. Cir. 1949). 

In the principal case, after deciding that the American gen- 
eral provost court is a tribunal of the United States to which 
an international commission has ceded criminal jurisdiction, the 
court was bound by the ruling in the Eisentrager case, which 
ruling, based not on statutes and cases, but instead on funda- 
mental principles, seems to be the practical way out of this jur- 
isdictional difficulty. 

Richard M. Christiansen 





ManpbaAmus — ContTROL OF JUDICIAL DISCRETION 


Relator was the unsuccessful defendant in a partition suit 
instituted by her husband to sell a house which they owned 
jointly. The decision against the wife was affirmed by the court 
of appeals. One month after the affirmance of the trial court’s 
order of sale the wife began an action for divorce and alimony 
in which she asked that the court issue a temporary restraining 
order under Ohio General Code Section 11996(1938) to prevent 
the husband from selling the house. Upon the court’s refusal to 
enjoin the husband, the wife filed a petition in the Ohio Supreme 
Court for a writ of mandamus praying that the trial judge be 
compelled to issue the temporary restraining order, and also 
praying for general relief. Held, (4-3) writ denied. The entire 
court agreed that to compel the issuance of the temporary re- 
straining order would be to control the discretion of the respon- 
dent judge in violation of Ohio General Code Section 12285 
(1938) and counter to the accepted rule. State ex rel. Shively 
v. Nicholas, 151 Ohio St. 179, 84 N.E. 2d 918 (1949). 
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Ohio General Code Section 12285(1938) declares: “The writ 
may require an inferior tribunal to exercise its judgment, or 
proceed to the discharge of any of its functions, but it cannot 
control judicial discretion.” This is a restatement of the settled 
common law rule. Where the issue of the writ of mandamus 
would result in the control of judicial discretion it is every- 
where denied. It is equally well settled that the writ may be 
used to compel the judge of an inferior court to exercise the 
discretion with which he is endowed. Matter of Samuel Kazer, 
5 Ohio 545(1832); State ex rel. Smith v. Smith, 69 Ohio St. 196; 
68 N.E. 1044 (1903). 


The writ of mandamus properly lies in cases where the in- 
ferior court refuses to take jurisdiction where by law it ought 
to do so, or where, having obtained jurisdiction in a cause, it 
refuses to proceed in due exercise thereof. Ex parte Parker, 
120 U.S. 737 (1887). 


The respondent, in the principal case, denied the temporary 
restraining order partly on the ground that the court of appeals 
had “already passed upon the merits of the case and disposed 
of the issues before said parties.” The dissenting judges took the 
view that the respondent had thus refused to exercise his dis- 
cretion on the basis of a mistaken legal assumption that he had 
no power to hear the supposedly already-adjudicated matters. 
Actually, the issues which the relator sought to raise in the di- 
vorce action as grounds for her request for a temporary restrain- 
ing order under Ohio General Code Section 11996(1938) had 
been offered by her as defendant in the partition suit, but had 
been struck from the pleadings as “irrelevant, immaterial, and 
not any defense,” and accordingly had not been passed upon. 
The dissenting opinion urged that mandamus should issue under 
respondent’s prayer for general relief, not to compel the issuance 
of the temporary restraining order, but to order the respondent 
judge to pass on the issues which he erroneously believed he 
was without power to hear. 


If an inferior tribunal has erroneously decided that it is with- 
out jurisdiction to hear a case properly before it most courts 
will issue mandamus ordering the inferior tribunal to proceed 
with the action. Matter of W. P. Connaway, 178 U. S. 421(1900); 
Taylor v. Montcalm, 122 Mich. 692, 81 N.W. 965(1900); State 
ex rel. Smith v Smith, supra; Runk v. Thomas, 200 N. Y. 447, 
94 N.E. 363(1911). A few jurisdictions will not compel a lower 
court to proceed when it has decided, although erroneously, that 
it has no jurisdiction over the case before it, and others hold 
that, if the question of jurisdiction before the inferior court is 
one of fact, mandamus will not lie, Speckert v. Ray, 166 Ky. 622, 
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179 S.W. 592(1915); but if it is one of law, erroneously decided, 
mandamus will be issued. Gilbert v. Shaver, 91 Ark. 231, 120 
S.W. 833(1900). Although the writ may issue to compel the 
lower court to exercise its discretion, the usual statement is 
that it will not be used to compel the exercise of discretion in 
a specific manner, nor to revise a judicial act once it has been 
taken. State ex rel. Keller v. Waite, 70 Ohio St. 149, 71 NE. 
286 (1904). Accordingly the writ has been denied where the re- 
lator asked that the respondent judge be ordered to sustain a 
motion, State ex rel. Mann v. Floyd, 138 Ohio St. 253, 34 N.E. 2d 
196 (1941); or to change the date on an order of probate, State 
ex rel. Frye v. Mac Conkey, 136 Ohio St. 462, 26 N.E. 2d 457 
(1940). However, mandamus has been used to compel a court 
to act in a particular way when its refusal so to act was based 
on the assumption that it lacked jurisdiction and that assump- 
tion was erroneous. Thus, mandamus has issued to compel a 
lower court to hear a motion for a new trial, State ex rel. Hiett 
v. Com. Pl. Court, 102 Ohio St. 40, 130 N.E. 36(1921); to sign a 
bill of exceptions, State ex rel. Otenburger v. Hawes, 43 Ohio St. 
16, 1 N.E. 1(1885); and to “accept surety,” State ex rel. Tod v. 
Com. Pl. Court, 15 Ohio St. 377 (1864). 


The use of mandamus is limited to circumstances in which 
there is no specific and adequate remedy by appeal or error 
proceedings. State ex rel. v. Village of Botkin, 141 Ohio St. 437, 
48 N.E. 2d 865 (1943); In re Morrison, 147 U.S. 14, (1892); Hitch- 
cock v. Wayne, 144 Mich. 362, 107 N.W. 1123 (1906). However, 
mandamus has been allowed even though review or appeal was 
available, where prompt action was necessary to avoid hardship 
and appeal was not sufficiently speedy. Matter of Skinner, 265 
U.S. 86 (1924); Hill v. Superior Court, 15 Cal. App. 307, 114 Pac. 
805 (1911). 


If, in the principal case, the respondent judge’s denial of the 
relator’s request for a temporary restraining order was for er- 
roneous reasons, it is not unlike a dismissal for erroneous rea- 
sons, Each appears to be a judicial act; each is done on a 
mistaken assumption that the court is without jurisdiction to 
hear the cause. True, the dismissal for erroneously assumed 
want of jurisdiction is said to be a preliminary matter, while 
the respondent’s refusal in the instant case occurred after the 
court had assumed jurisdiction over the divorce action; yet in 
each instance the purpose of the mandate would be to compel 
the inferior court to exercise its discretion and to take jurisdic- 
tion which it believes itself not to have. 


The federal courts have adopted the view that mandamus will 
not lie unless the inferior court refused ab initio to take juris- 
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diction, but there is a weighty contention that the federal deci- 
sions on this issue are induced by statutes. See collection of cases 
in 4 A. L. R. 592 (1919). 

The dissenters were of the opinion that an adequate remedy 
in the ordinary course of the law was not available in the prin- 
cipal case. No final order had been given in the divorce action 
from which the relator could have appealed, and to maintain 
the status quo during the divorce action would appear necessary 
if the relator’s rights in her home were to be protected. 

The rule stated by the majority opinion in the principal case 
cannot be controverted. Mandamus will not be used to control 
the discretion of an inferior court. It would appear, however, 
that when the facts indicate that a tribunal has refused some 
course of action solely because that court mistakenly believes 
that it has no jurisdiction to hear the reasons supporting a re- 
quest for that action, it should be compelled by a writ of man- 
damus to hear those reasons. 

Joseph S. Wise 





NEGOTIABLE INSTRUMENTS — RIGHTS OF HOLDER-PAYEE AGAINST 
THE DRAWEE. 


An agent of the payee received from the drawer six checks 
drawn on the defendant-bank. He indorsed the checks without 
authority, presented them to defendant-bank, received payment, 
and absconded. Plaintiff-payee sued the drawee-bank alleging 
conversion of the checks by the drawee-bank. Held, Payee has 
no cause of action in conversion. Strickland Transportation Com- 
pany v. First State Bank of Memphis, 147 Tex. 193, 214 S.W. 2d 
934 (1948). 

Prior to the adoption of the Negotiable Instruments Law, the 
payment of a check on an unauthorized or forged indorsement, 
and the charging, of the drawer’s account did not constitute an 
acceptance which would make the drawee bank liable to the 
payee. First National Bank v. Whitman, 94 U. S. 343 (1876); 
Houston Grocer Co. v. Farmer’s Bank, 71 Mo. App. 132 (1897); 
Sims v. Bank, 98 Ark. 1, 135 S. W. 356 (1911); Rauch v. Bank, 
143 Ill. App. 625 (1908). Contra: Pickle v. Muse, 88 Tenn. 380, 
12 S.W. 919 (1890); McFadden v. Follrath, 114 Minn. 85, 130 
N.W. 542 (1911). 

Whatever doubt there may be left as to the soundness of 
the conclusion reached in the cases last cited would seem to be 
removed by the Uniform Negotiable Instruments Law, Section 
132, which is applicable to bills, and Section 185, which applies 
to checks, provide that an acceptance “must be in writing and 
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signed by the drawee.” Accordingly, when these operative facts 
have not been existent (principal case), the payee has failed to 
recover on an acceptance theory. Blacker & Shepard Co. v. 
Granite Trust Co., 284 Mass. 9, 187 N.E. 53 (1933); Lone Star 
Trucking Co. v. City National Bank of Commerce, 240 S.W. 1000 
(Tex. Civ. App. 1922); State Bank of Chicago v. Mid City Trust 
& Savings Bank, 296 Ill. 599, 129 N.E. 498 (1920). Contra: 
Chamberlin Co. v. Bank of Pleasantown, 98 Kan. 611, 160 Pac. 
1138 (1916) (decided under the Negotiable Instruments Law by 
applying Section 137.) The case last cited is commented on 
adversely in Note, 38 Yate L. J. 1143 (1928), and there seem 
to be no other decisions which hold that mere payment and 
charge-off can be a “constructive” acceptance under the Negoti- 
able Instruments Law. But see, Bull v. Novice State Bank, 250 
S.W. 232, 235 (Tex. Civ. App. 1923). There is, of course, a pos- 
sibility of an acceptance under Section 137 in cases of actual 
destruction or detention. 


Some courts have permitted recovery on the theory that the 
holder was an assignee of the claim of the drawer against the 
drawee. This is sound under Section 189 provided there is evi- 
dence of an intention of the drawer to assign other than the fact 
that the check was drawn and delivered, because under Section 
189 the drawing of a check is not “of itself’ an assignment. 
Dolph v. Cross, 153 Iowa 289, 133 N.W. 669 (1911); Greunther 
v. Bank of Monroe, 90 Neb. 280, 133 N.W. 902 (1911). 

Sometimes it is claimed that the payee can recover from the 
drawee bank, after the improper payment, on the theory of 
money had and received to the use of the holder. There was 
a dictum to this effect in Bank of the Republic v. Millard, 10 
Wall. 152 (U. S. 1869), and this dictum has been applied and 
followed. Seventh National Bank v. Cook, 73 Pa. St. 483 (1873); 
Van Libber v. Louisiana Bank, 14 La. Ann. 481 (1859), since 
overruled by In re M. Feitel House Wrecking Co., 159 La. 752, 
106 So. 292 (1925). But the majority of cases are opposed to 
recovery on this ground. Lonier v. State Savings Bank, 149 Mich. 
483, 112 N.W. 1119 (1907); Baltimore & Ohio Railroad v. First 
National Bank, 102 Va. 753, 47 S.E. 837 (1904); Clark & Co. v. 
Savings Bank, 31 Pa. Super. 647 (1906). See Brrrron, HANDBOOK 
OF THE LAw or Brits AnD Notes § 146 (1943), where the sound- 
ness of this theory is questioned. 


While it is well settled that in these cases of wrongful pay- 
ment the holder-payee has no remedy against the drawee as 
upon a contract in fact, it is equally well settled that the hold- 
er may have a remedy ex delicto. The action is one in the 
nature of trover for conversion of the instrument. Blacker & 
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Shephard Co. v. Granite Trust Co., supra; Louisville & N. R. Co. 
v. Citizens’ & People’s National Bank of Pensacola, 74 Fla. 385, 
77 So. 104 (1917); Kentucky Title Savings Bank & Trust Co. v. 
Dunavan, 205 Ky. 801, 266 S.W. 667 (1924); Hartford Accident 
& Indemnity Co. v. Bear Butte Valley Bank, 63 S.D. 262, 257 N.W. 
642 (1934); Yarborough v. People’s National Bank, 162 S.C. 332, 
160 S.E. 844 (1931). See Aigler, Rights of Holder of Bill of Ex- 
change Against the Drawee, 38 Harv. L. Rev. 857 (1925); Notes, 
69 A. L. R. 1076 (1930), 137 A. L. R. 874 (1942). Contra: Gordon 
Fireworks Co. v. Capital National Bank, 236 Mich. 271, 210 N.W. 
263 (1926). Disapproved in Note, 25 Micn. L. Rev. 454 (1926). 
As was stated in State v. First National Bank of Albuquerque, 
38 N.M. 225, 30 P. 2d 728, 732 (1934), “Recovery on facts amount- 
ing to a conversion may not correctly be hypothesized on the idea 
that the bank has misappropriated any moneys or funds belong- 
ing to the payee. Were such a condition of recovery, properly, 
he should fail. It is the conversion by the bank of the payee’s 
property, the check, which gives rise to the action.” (Emphasis 
supplied). In the Gordon case, supra, the court replied to the 
plaintiff's argument that the declaration had a count for con- 
version by stating, “The bank did not convert funds of plaintiff.” 
(Emphasis supplied.) 

The measure of damages is prima facie the face value of the 
instrument. Bentley, Murray & Co. v. La Salle Trust & Savings 
Bank, 197 Ill. App. 322 (1916); Brannan, NecoTiaBLe INsTRU- 
MENTS Law § 189 (7th ed. Beutel, 1948). And in a number of 
cases, the payee has been permitted to waive the tort and sue 
in assumpsit. James v. Union National Bank, 238 Ill. App. 159 
(1925); Farmers & People’s Bank, 100 Tenn. 187, 47 S.W. 234 
(1897). 

In several cases, the courts, without indicating the theory or 
discussing the form of action, have held that the drawee-bank is 
liable to the true payee. Robinson v. Bank of Winslow, 42 Ind. 
App. 350, 85 N.E. 793 (1908); Deering & Co. v. Kelso, 74 Minn. 
41, 76 N.W. 792 (1898), and cases cited Note, 14 A. L. R. 764, 
768 (1921). 


In the principal case the court felt bound by Fidelity Deposit 
Co. v. Fort Worth National Bank, 65 S.W. 2d 276 (Tex. Com. of 
App., 1933), an earlier Texas case denying recovery to the payee 
on a conversion theory. Prior to the Fidelity Deposit Co. case, 
supra, the law in Texas gave the payee a cause of action on this 
theory. City National Bank & Trust Co. v. Pyramid Asbestos & 
Roofing Co., 39 S.W. 2d 1101 (Tex. Civ. App., 1931); Pierce Pe- 
troleum Co. v. Guaranty Bond State Bank, 22 S.W. 2d 520 (Tex. 
Civ. App., 1929). The Fidelity Deposit Co. case, supra, was based 
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on Section 189 of the Negotiable Instruments Law. Since the 
bank has not accepted the check, there is no assignment of the 
funds of the drawer, and therefore the payee has no right or 
interest in the funds on which to base a cause of action against 
the drawee bank in conversion. 

But it is submitted that the handling of the instrument itself 
in a manner inconsistent with the payee’s title thereto, is a con- 
version on which to base the recovery. Blacker & Shephard Co. 
v. Granite Trust Co., supra; State v. First National Bank of Albu- 
querque, supra. 

It also has been pointed out that the result in the principal 
case has the effect of causing a circuity of action, since the draw- 
er of the check may require the bank to restore its credit, Brrr- 
TON, HANDBOOK OF THE LAw oF Brits AnD Nores § 142 (1943), 
and the payee still has his right of action on the check against 
the drawer, Note, 26 Cor. L. Rev. 113 (1926). It would seem 
desirable, then, to allow the payee to recover directly against 


the bank. 


In Ohio, it appears likely, that an attempted recovery in con- 
version would be denied. The Supreme Court in The Elyria Sav- 
ings & Banking Co. v. Walker Bin Co., 92 Ohio St. 406, 111 N-E. 
147 (1915) said, “We are of the opinion that when the legislature 
enacted Section 8294 [Section 189, Uniform Negotiable Instru- 
ments Law] it intended to cover the subject of the liability of a 
bank to the holder of a- check. It prescribed when and when 
only there is liability to the holder. In absence of the conditions 
therein prescribed no right of action exists in favor of the hold- 
er.” Although the right of recovery in conversion was not dis- 
cussed, the language of the opinion is sufficiently sweeping, as 
indicated above, to be taken as precluding a recovery on that 
ground. Until the Ohio Supreme Court is called upon to ren- 
der a decision in a case wherein there is found an allegation 
for conversion of the instrument, the law in Ohio will remain 
in some doubt. 

George W. Stuhldreher 





TAXES, INHERITANCE — ADOPTED CHILD. 


Testator died survived by a daughter and a son, which son 
had an adopted son who is the present plaintiff. The testator’s 
will left the estate to the Cleveland Trust Company as trustee 
of a trust inter vivos, the corpus to be treated as if composed of 
two equal shares, one for the benefit of each child in his respec- 
tive lifetime. The trust agreement further provided that upon the 
death of the children the trust should pass to the then living 
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lineal descendants of the children, including adopted children spe- 
cifically. The probate court found that both children would die 
without issue, and that both would be survived by the adopted 
child. The court then held the plaintiff did not come under the 
second classification of Ohio General Code Section 5334 (tax 
statute) as a lineal descendant and taxed the estate in its entire- 
ty. Held, reversed. The plaintiff is a “lineal descendant” of the 
testator, capable of inheriting through, as well as from, the adopt- 
ing parent, and entitled to $3500 exemption of class two of Ohio 
General Code Section 5334. In re Estate of Friedman: Cleveland 
Trust Co. v State, 55 Ohio L. Abs. 22 (1949). 

In reaching this conclusion the court stated the tax statute 
and the adoption statute, Ohio General Code Section 10512-23, 
are in pari materia. Laws pari materia, or concerning the same 
subject matter, are to be construed in reference to each other. 
Bovuvier’s Law Dictionary 2454 (1946). The court further stated 
that the effect of Ohio General Code Section 10512-19 (now Code 
Section 10512-23), passed in 1932, was to give an adopted child 
a status not held prior to the enactment of the amendment. Flynn 
v. Bredbeck, 147 Ohio St. 49, 68 N.E. 2d 75 (1946); White v. 
Meyer, 66 Ohio App. 549, 37 N.E. 2d 546 (1940). 

The rights of inheritance of an adopted child have been the 
subject of much legislation as well as litigation in this jurisdic- 
tion. Numerous decisions have been handed down during the 
years and whenever the courts have limited or restricted the 
rights which an adopted child acquires by reason of the adop- 
tion, the legislature has promptly spoken to enlarge or clarify 
such rights. In this particular instance it is clear that the old 
rule of construction, that statutes in derogation of the common 
law shall be strictly construed, has no application to the third 
or remedial part of the Ohio General Code. Onto Gen. Cope, 
§ 10214 (1938). After the courts held that a child could inherit 
from, but not through, the adoptive parents, construing former 
Ohio General Code Section 3030, the legislature passed Ohio 
General Code Section 10512-19. It is presumed that a statutory 
amendment is intended to effect some change. Lytle v. Baldinger, 
84 Ohio St. 1, 95 N.E. 389 (1911); Ohio Valley Electric Ry. Co. 
v. Hagerty, 14 Ohio App. 398 (1921). Also, when the legislature 
repeals a law soon after its construction by the courts, a pre- 
sumption arises that the legislature intended to override that 
construction. State v. Brown, 108 Ohio St. 454, 141 N.E. 69 (1923). 
It would seem that the ultimate effect of all this would be to 
clothe the adopted child with the same rights that a natural child 
enjoys, save as to inheritance expressly limited to heirs of the 
blood of the adoptive parent. Frame v. Shaffer, 39 Ohio Abs. 617 
(C.P. 1943). 
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However the courts have strenuously resisted this change in 
Ohio. “We are not of the opinion that the legislature by that 
section intended to make an adopted child an heir of the entire 
blood stream coursing through the veins of the adopting parent 
and all of its tributaries.” Central Trust Co. v. Hart, 82 Ohio 
App. 450, 80 N.E. 2d 920 (1948). “We do not find in any Ohio 
statute, either present or past, provision that the adopted child 
shall inherit through its adoptive parent from such adoptive par- 
ent’s collateral relations. We do not so construe the present 
statute, Section 10512-19, General Code.” Southern Ohio Savings 
Bank and Trust Co. v. Boyer, 66 Ohio App. 136, 31 N.E. 2d 161 
(1940). In a case exactly like the Friedman case, supra, with 
the same statutes in force, the court came to the opposite con- 
clusion saying, “The court is unable to agree with the contention 
that the present adoption law, regardless of its enlargement of 
the scope of inheritance, places the adopted daughter of a natural 
daughter on the same footing as a granddaughter in respect to 
the exemption provided for in this respect.” In re Estate of 
Harriet C. Griffin, 19 Ohio Ops. 377 (1935). See also to the same 
effect, Reinhard v. Reinhard, 23 Ohio Abs. 306 (1936). 


It is not strange that the courts have taken the strict view 
in construing the inheritance statutes regarding adopted children. 
At the present time a majority of jurisdictions follow the rule 
that an adopted child can inherit from, but not through, the 
adopting parent. 38 A. L..R. 8 (1925); 120 A. L. R. 837 (1939); 
1 Am. Jur. 837; Arxrinson, HANDBOOK oF THE LAW oF Wits 68 
(1937); Mappen, Hanpspook or THE LAW oF PERSONS AND Do- 
MESTIC ReLations 362 (1931). There is, however, a sizeable mi- 
nority opposed to that position. Id. In view of the fact that “this 
variation is due to the diverse interpretations given to the dif- 
ferent adoption statutes, based to a large extent upon the word- 
ing of these statutes,” 120 A. L. R. 839 (1939), it would seem 
that any comparison based on the majority or minority rule is 
of little value. Behind the rigidness of strict construction lies 
the principle that consanguinity is favored in a determination of 
heirship. To allow an adopted child, an artificial relationship 
created by statute, to share equally with a blood relative when 
inheriting from collateral relatives of adoptive parents is not con- 
sonant with the general rules of inheritance. But there are signs 
that this tendency is decreasing to some extent, “The trend of 
recent decisions has been to extend rather than to restrict the 
right of inheritance of an adopted child.” In re Hecker’s Estate, 
33 N.Y.S. 2d 365 (1942). 


In Ohio, the issue now should be well fixed. The case of 
Flynn v. Bredbeck, supra, is the most authoritative direct hold- 
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ing since the passage of the statute. There the court, through 
Judge Zimmerman, stated, “By the terms of former Section 10512- 
19, General Code (114 Ohio Laws 474), reciting that an adopted 
child shall be capable of inheriting property expressly limited 
by will or by operation of law to the child, heir or next of kin 
of the adopting parent, an adopted child was enabled to inherit 
property through as well as from his adopting parent whether 
such property passed by will or by operation of law.” See also 
to the same effect, McCLeLLanp, Apams & Hosrorp — Onto Pro- 
BATE Practice 1222; Dieser, Onto Prospate Law 602 (4th Ed. 
1948); Lamneck, Onto Prospate Dicest & Practice MANvAL § 
794 (3rd Ed. 1937); 8 Onro Sr. L. J. 113 (1941); 7 Onto Sr. L. J. 
441 (1941). But cf. 4 Onto Sr. L. J. 97 (1937). It would seem 
that the principal case carries the principle to its logical con- 
clusion, in holding that an adopted child is on the same footing 
as a natural one, except where specifically stated, as regards 
the sovereign as well as competing heirs. “The statute must be 
interpreted with the degree of liberality essential to the attain- 
ment of the intent of the legislature.” In re Friedman, supra, at 
p. 27. 
John A. Brown 





ADMINISTRATIVE LAw — Res JUDICATA 


The Securities and Exchange Commission (herein referred to 
as SEC) conducted extensive hearings in investigating alleged 
fraud of an investment firm. In order to secure testimony of 
the firm’s attorneys, the SEC brought a subpoena enforcement 
action in federal district court seeking to prove fraud so as to 
pierce the attorney-client privilege. The SEC filed the record 
of its investigation. The court held that the evidence did not 
make the requisite prima facie showing of fraud to pierce the 
privilege. After this decision the SEC gave the firm notice of a 
hearing to detertnine, (1) suspension or revocation of broker- 
dealer registration, and (2) suspension or explusion from the 
National Association of Securities Dealers, on the basis of its 
investigation of the fraud. The firm then sought to enjoin the 
hearing, alleging that the judgment in the subpoena enforcement 
action was res judicata as to any further action by the SEC on 
the investigation record. The district court dismissed the bill. 
The circuit court reversed, holding that res judicata applied. The 
SEC appealed to the Supreme Court. Held, judgment reversed. 
Res judicata will not be applied to prevent the operation of the 
rule that the administrative remedy must be exhausted before 
one is entitled to review by the courts. SEC, Hanrahan et al v. 
Otis & Co., 70 S. Ct. 89 (1949). 
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Rules governing the relationship of courts to administrative 
agencies are not well settled and the decisions concerning the 
general problem of reviewability, of which res judicata is a part, 
reflect this confusion. On the one hand, it is necessary to allow 
administrative agencies freedom to carry on their complex func- 
tions, and on the other hand, it is imperative that individuals 
be protected from arbitrary orders. Prior to the Administrative 
Procedure Act of 1946, 60 Srar. 237, 5 U.S.C. §1001 et seq., there 
was little statutory guidance and the courts were left to develop 
the rules for reviewability. Certain limitations were established. 
Findings of fact by administrative agencies based on substantial 
evidence are non-reviewable. Nat'l Labor Relations Board v. 
Columbian Enameling & Stamping Co., 306 U. S. 292 (1939); 
Consolidated Edison Co. v. Nat’l Labor Relations Board, 301 U. S. 
229 (1936); Applachian Electric Power Co. v. Nat’l Labor Rela- 
tions Board, 93 F. 2d 985 (4th Cir. 1938); Natl Labor Relations 
Board v. Thompson Products, 97 F. 2d 13 (6th Cir. 1938). No 
one is entitled to judicial relief until the administrative remedy 
is exhausted. Porter v. Investors Syndicate, 286 U. S. 461 (1931); 
United States v. Illinois Central R.R., 291 U. S. 457 (1933); Hege- 
man Farms Corp. v. Baldwin, 293 U. S. 163 (1934); Farncomb 
v. Denver, 252 U. S. 7 (1919); Milheim v. Moffat Tunnel Dis- 
trict, 262 U. S. 710 (1922). 


In passing the Administrative Procedure Act, Congress at- 
tempted to set out definite rules governing reviewability. 5 U.S.C. 
§ 1009. Section 10 (c) provides that every agency action made 
reviewable by statute and every final agency action for which 
there is no adequate remedy in any court shall be subject to 
judicial review. This broad provision is subject to important 
limitations, however, for the Act reads that Section 10 (c) ap- 
plies, “Except in so far as (1) Statutes preclude judicial review, 
and (2) Agency action is by law committed to administrative 
discretion.” 

The question of whether the courts will apply the res judi- 
cata doctrine to protect the determinations of their review, by 
halting a subsequent administrative proceeding, has not frequent- 
ly arisen. “Ordinarily a court decision will be res judicata in a 
later administrative proceeding in the same circumstances in 
which it would be res judicata in a later judicial proceeding.” 
Davis, Res Judicata In Administrative Law, 25 Texas L. Rev. 
199, 246 (1947). The view that res judicata should so apply has 
found some support. Safeway Stores v. Porter, 154 F. 2d 656 
(Em. Ct. App. 1946); Lee v. Federal Trade Commission, 113 F. 
2d 583 (8th Cir. 1940). 


The headnote of Safeway Stores v. Porter, supra, reads, “Un- 
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der principles of res judicata, a chain retail food store operator 
seeking to review and set aside a maximum price regulation 
promulgated by the Federal Price Administrator was estopped 
from raising a second time in the same court a ground of ob- 
jection which such court had previously decided against the store 
operator.” 

The decision in Lee v. Federal Trade Commission, supra, is 
very similar. In the first action, the government brought libel 
for condemnation of a quantity of product on the ground that 
it was misbranded. Judgment was for the manufacturer. Later 
the FTC instituted proceedings charging the same party with 
use of unfair methods of competition by soliciting the sale of its 
product by false and misleading statements. The court found 
that the underlying issue was the same in both suits and held 
that judgment for the manufacturer in the first action was res 
judicata as to the falsity of the representations and could not 
be collaterally attacked in the second action. 

The instant case may be distinguished from the above cited 
cases on the ground that the plaintiff is seeking to raise the 
issue of res judicata affirmatively, by injunction, rather than de- 
fensively. In judicial proceedings a court will refuse to enjoin 
an action on the ground that the plaintiff has a defense of res 
judicata. Plews v. Burrage, 266 Fed. 347 (1st Cir. 1920). This 
is on the ground that the plaintiff will have an adequate remedy 
by raising the defense in the second action. However, in this 
case, since the second action by the SEC which the plaintiff 
seeks to enjoin is an administrative proceeding rather than a 
law action, there may be some question regarding the adequacy 
of his remedy so as to preclude operation of the rule of Plews 
v. Burrage, supra, 


In the instant case the Circuit Court granted the injunction. 
Facing the issue squarely the Court said, at page 37, “The appli- 
cability of the doctrine of res judicata is therefore the deter- 
mining factor in the case.” Otis & Co. v. SEC, 176 F. 2d 34 
(D.C. Cir. 1949). The SEC contended that res judicata did not 
apply as the rule governing the relation of courts and adminis- 
trative agencies is different from the traditional rule that gov- 
erns the relation of courts to each other. Myers v. Bethlehem 
Shipbuilding Co., 303 U. S. 41 (1937). The Court distinguished 
the Myers case, supra, contending that while it stood for the 
principle that the administrative process must be complete be- 
fore there is recourse to a reviewing court, the case did not hold 
that a “court cannot protect its decrees by enjoining the reliti- 
gation of the same issues between the same parties before an 
administrative agency.” Otis & Co. v. SEC, supra, at 39. 
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In reversing, the Supreme Court did not discuss the issue of 
res judicata. However, they cited as authority for their decision, 
Myers v. Bethlehem Shipbuilding Co., supra; Macauley v. Water- 
man Steamship Corp., 327 U. S. 540 (1945); Federal Power 
Commission v. Arkansas Light and Power Co., 330 U. S. 802 
(1946). As these cases stand for the principle that the admin- 
istrative remedy must be exhausted before one is entitled to 
review by the courts, it would appear that the doctrine of res 
judicata will not operate to alter that principle. 

Elinor Porter 
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